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JOINT APPENDIX 


[ Filed April 28, 1961] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
FORT HARRISON TELECASTING CORPORATION, ) 
Appellant, 
v. ) Case No. 16, 321 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. ) 


NOTICE OF APPEAL AND STATE- 
MENT OF REASONS THEREFOR 


I. Notice of Appeal 


Fort Harrison Telecasting Corporation, an applicant for a construc- 
tion permit for a new television station in Terre Haute, ‘Indiana, hereby 
gives notice of appeal to this Court from (1) a Public Notice of the Federal 
Communications Commission (Public Notice-2765, Report No. 3706) re- 
leased March 30, 1961, announcing the denial of a petition by Fort 
Harrison Telecasting Corporation for reconsideration of the Commis- 
sion's action of November 30, 1960, which returned as not acceptable 
for filing an application tendered by Appellant for a new television station 
to operate on Channel 10 in Terre Haute, Indiana, and (2) the Order of 
the Commission (letter dated March 29, 1961) denying the said petition, 
setting forth the Commission's reasons therefor, and returning Appel- 
lant's tendered application. 

This appeal is taken and this notice given pursuant to Sections 402(b) 
and 402(c) of the Communications Act of 1934, as amended, 66 Stat. 

718 (1952), 47 USCA 402(b)(c) (Supp. 1960) and Rule 37 of the Rules of 
this Court. Fort Harrison Telecasting Corporation is an applicant which 


has had its application for a construction permit denied within the mean- 
ing of Section 402(b)(1) of the Communications Act of 1934, as amended, 
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and is a person aggrieved within the meaning of Section 402(b)(6) of said 
Act. 
Il. Nature of the Proceedings 

The proceedings leading to the action complained of in this appeal 
commenced with the tendering for filing by Appellant of an application 
for a construction permit for a new television station to operate on 
Channel 10 in Terre Haute, Indiana, on October 5, 1960. In response to 
a specific inquiry in the Commission's application form (FCC Form 301), 
i.e., "If this application is contingent on the grant of another pending 
application, state name of other applicant and file number of other appli- 
cation", Appellant referred to Exhibit 1 of its application. 

Exhibit 1, a copy of which is attached hereto, stated that the 
tendered application was contingent "on a grant of the application of 
Wabash Valley Broadcasting Corporation for a construction permit for 
television channel 2 at Terre Haute, Indiana (File No. BPCT-2293, 
Docket No. 12258).'" Wabash Valley Broadcasting Corporation, the 
licensee of television station WTHI, Terre Haute, Indiana, operates, 
and on October 5, 1960, operated, that station, on Channel 10 in Terre 
Haute, Indiana, but had applied to the Commission for authority to change 
the station's operating assignment from Channel 10 to Channel 2 following 
the allocation of Channel 2 to Terre Haute in March of 1957. The latter 
action of the Commission was pending before this Court when Appellant 
filed its application and is still pending (Sangamon Valley Television 
Corporation v. United States and Federal Communications Commission, 
Case No. 13992). 

Exhibit 1 of Appellant's application pointed out that there were two 
other pending applications for Channel 10 in Terre Haute, that of Wabash 
Valley Broadcasting Corporation for renewal of the WTHI license (Docket 
No. 12605, File No. BRCT-193), and that of Livesay Broadcasting Co., 
Inc., for authority to construct a new station on Channel 10 (Docket No. 
12606, File No. BPCT-2514). As Appellant's Exhibit 1 explained, the 
latter (Livesay) application is an application for the WTHI facilities with- 
out regard to the Wabash Valley Channel 2 application and contemplates 


3 


the denial of the WTHI Channel 10 renewal application. Appellant's 
application contemplates the grant of the WTHI Channel 10 application. 

In Exhibit 1 Appellant advised the Commission that, in its opinion, 
the application complied with all of the Commission's rules and other 
requirements, including Section 1.305(c) of the rules, but requested a 
waiver if the Commission believed otherwise. 

As of October 5, 1960, an Examiner's Initial Decision had been 
issued recommending a grant of the Wabash Valley Channel 2 applica- 
tion and denial of the mutually exclusive application of a competing 
applicant, Illiana Telecasting Corp. (File No. BPCT-2392, Docket 
No. 12260). Another Examiner's Initial Decision had also been issued 
recommending a grant of the Wabash Valley Channel 10 renewal appli- 
cation and denial of the mutually exclusive Livesay application for Chan- 
nel 10. Except that the Commission has heard oral argument in the 
Channel 2 proceeding, and has scheduled oral argument for June 2, 1961, 
in the Channel 10 proceeding, there have been no changes in the status 
of either of the two proceedings since October 5, 1960, when Appellant 
tendered its application for filing. In the meantime, however, the Com- 
mission did issue its Report and Recommendation in the allocation pro- 
ceedings pursuant to remand in Sangamon Valley Television Corporation 


v. United States and Federal Communications Commission (Case No. 
13992) and in the Memorandum of Transmittal (February 17, 1961) to 
this Court stated, among other things, as follows: 


Several proceedings pending before the Commission 
are likewise dependent upon the allocations at issue 
here, including: Docket No. 12258 (a comparative proceed- 
ing on Channel 2, Terre Haute, Indiana); Docket No. 12605 
(a comparative proceeding on Channel 10, Terre Haute, 
Indiana; Docket No. 12501 (a comparative proceeding on 
Channel 8, Rock Island-Moline-Davenport). — 
On November 30, 1960, the Commission announced that it had 
denied by letter Appellant's request for waiver of Section 1.305(c) of the 
Commission's rules and had returned Appellant's application. A copy 
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of the Commission's letter, dated November 30, 1960, is attached. 
Thereafter, on December 30, 1960, Appellant filed its Petition for 
Reconsideration of the November 30, 1960, action and simultaneously 
retendered its application for filing. Appellant reiterated its contention 
that Section 1.305(c) of the rules was not applicable to its contingent 
application and withdrew the request for waiver. On March 30, 1961, 
the Commission announced that, on March 29, 1961, it had, by letter, 


denied the Petition for Reconsideration and had again returned Appel- 
lant's application. A copy of the March 29, 1961, letter is attached. 
II. Reasons Upon Which Appellant Intends to Rely 


1. The Commission's actions of November 30, 1960, and March 29, 
1961, are based upon a legally erroneous application of Section 1.350(c) 
of the Rules and Regulations of the Commission. 

2. The Commission's actions of November 30, 1960, and March 29, 
1961, unlawfully deny Appellant the right to apply for, and if necessary 
to compete for, a television station in Terre Haute, Indiana. 

3. In refusing to accept Appellant's application for filing, the 
Commission has unlawfully denied the application without affording 
Appellant a hearing as required by Section 309(e) (formerly Section 309 
(b)) of the Communications Act of 1934, as amended. 

4. The Commission's actions of November 30, 1960, and March 
29, 1961, returning Appellant's application without accepting it for 
filing, were arbitrary and capricious and otherwise unlawful in that they 
violated statutory provisions and the Commission's own rules, regula- 
tions, and long standing policies, including provisions of the Commissions 
application form. 

IV. Prayer for Relief 

THEREFORE, Appellant prays that this Honorable Court set 
aside, vacate, annul, and determine to be invalid the actions of the 
Federal Communications Commission taken on November 30, 1960, and 
March 29, 1961, returning Appellant's application without accepting it 
for hearing, remand the case to the Commission with directions to 
carry out the judgment of this Court, and grant such other and further 


relief as to this Court may seem just and proper. 


Respectfully submitted, 

/s/ Edward F. Kenehan 

Counsel for Appellant 
Of Counsel: 


Spearman and Roberson 
1023 Munsey Building 
Washington 4, D. C. 
Phone: ME. 8-0023 


April 28, 1961 


Exhibit 1 
FORT HARRISON TELECASTING CORPORATION 

This application is contingent on a grant of the application of 
Wabash Valley Broadcasting Corporation for a construction permit for 
television channel 2 at Terre Haute, Indiana (File No. BPCT-2293, 
Docket No. 12258). Wabash Valley is the licensee of Television Station 
WTHI which now operates on channel 10, the channel herein applied for, 
at Terre Haute. The WTHI channel 2 application has been heard in a 
comparative proceeding with the application of Illiana Telecasting Corp. 
(File No. BPCT- 2392, Docket No. 12260). An Initial Decision finds and 
concludes that the WTHI application should be granted and that of Illiana 
denied. The matter is now pending a final decision by the Commission 
following oral argument. 


There are two other matters pending before the Commission which 


should be noted in connection with the instant application, namely: 
1. In re Amendment of Section 3.606, Table of Assignments, 

Television Broadcast Station (Springfield, Illinois, St. 
Louis, Missouri-Terre Haute, Indiana), Docket Nos. 11747 
and 12936). | While this proceeding is pending reconsidera- 
tion pursuant to a decision of the United States Court of 
Appeals for the District of Columbia Circuit, the Commis- 
sion has continued to process and to consider the 
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two pending channel 2 applications, apparently with a 

view to conditioning the grant to the successful applicant 

on the outcome of the allocation proceeding. It is this 
possibility which prompts the filing of the Fort Harrison 
application at this time even though it is recognized 

that it may be some time before channel 2 has been re- 
allocated to Terre Haute and a station constructed to 
operate thereon. As Fort Harrison understands the Court's 


decision in Sangamon Valley Television Corp. v. United 


Sates, 18 Pike & Fischer 2109 (1959), existing services 
(i.e., KTVI, St. Louis, Missouri) instituted pursuant to 
the Commissions Order of March 1, 1957, may be main- 
tained, but that new services (i.e., a channel 2 station 
at Terre Haute) cannot be inaugurated. 


In re applications of Wabash Valley Broadcasting Corpora- 
tion for renewal of license (File No. BRCT-193, Docket No. 
12605) and Livesay Broadcasting Co., Inc., for construction 
permit for channel 10 (File No. BPCT-2514, Docket No. 
12606). These two applications have also been heard ina 
comparative proceeding and an Initial Decision has been issued 
granting the WTHI renewal application and denying the Live- 
say application. The instant Fort Harrison application as- 
sumes the final grant of the WTHI renewal but is not con- 
tingent thereon in the ordinary sense. Nor is the Fort Har- 
rison application mutually exclusive with either the WTHI 
or the Livesay application. The latter is an application for 
the WTHI facilities without regard to the WTHI channel 2 
proposal and contemplates the denial of the WTHI renewal 
application. As indicated above, the Fort Harrison applica- 
tion assumes that the renewal application will be granted and 
that the WTHI facilities (its renewed license) will then be 
modified as requested in its channel 2 application. 

While there have been few occasions to file applications for 
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television facilities on a contingent basis, the applicant is not aware of 
any rule, regulation or policy which forecloses the filing of such an 
application or which in any way establishes a procedure different from 
that uniformly followed over the years in the AM service. Although not 
so described, at least one television application, that of WXTV, Youngs- 
town, Ohio (File No. BMPCT-5204), has been accepted for filing and 
processed to grant ona contingent basis. See Petition For Waiver of 
Section 1.305(c) of the Commission's Rules filed in connection with the 
applications of Community Telecasting Co. (WXTV), File No. BMPCT- 
5204, and WKST, Inc. (WKST), File No. BPCT-2568, on March 23, 

1959. The Commission granted the WXTV application (for channel 45, 
the then operating channel of Station WKST-TV) on July 30, 1959, on the 
condition that operating authority (i.e., program tests) would not be 
granted until WKST-TV commenced operation on channel 33 as requested 
in BPCT-2568. While WKST-TV was at the time regularly licensed to 
operate on channel 45, WXTV's stated reason for requesting a waiver 

of Section 1.305(c) was that "WKST, Inc., holds an outstanding construc- 


tion permit for channel 45." 


There is no construction permit in connection with WTHI's channel 
10 operation and Section 1.305(c) of the rules does not appear to be appli- 
cable to the instant Fort Harrison application. However, if the Commis- 
sion believes that Section 1.305(c), or any other provision of its rules, 
forecloses, or in any way limits, the filing of contingent television appli- 


cations, a waiver of such rule or rules is hereby requested in order that 


this 100% locally owned applicant may be considered for the second tele- 


vision station in Terre Haute, Indiana, in the event channel 2 is finally 
allocated to that city and a second station thereby made possible. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


November 30, 1960 
Address all Communications 


to the Secretary 
In Reply Refer to 8820 


Fort Harrison Telecasting Corporation 
600 Sycamore Building 
Terre Haute, Indiana 


Gentlemen: 
This refers to your contingent application for a construction per- 


mit for a new television broadcast station to operate on Channel 10, 
Terre Haute, Indiana, which you tendered for filing on October 5, 1960, 
and the accompanying request for waiver of Section 1. 305(c) of the 


Commission's Rules. 

It appears that the facilities which you request are specified in 
the outstanding license of Wabash Valley Broadcasting Corporation for 
Television Broadcast Station WTHI. Since the facilities which you 
request are specified in an outstanding authorization, Channel 10 is not 
available for application and your application is not acceptable for filing 
at this time. The Commission's policy regarding the filing of applica- 
tions for occupied channels was stated in WKST, Inc. (WKST-TV), 15 
RR 120, 126, as follows: 

"Section 3.607(a) of the Commission's Rules provides that 

applications may be filed to construct television broadcast 

stations only on the channels assigned in 1 306(b) and only 

in the communities listed therein. It is clear, however, 

that the rule refers to channels which are unoccupied, and 

that where a construction permit has been granted for a 

particular channel in a listed community, that channel has, 

for all practical purposes, been deleted from the Table 

of Assignments, and is not available for application (a) 

unless the outstanding construction permit is surrendered 

or revoked, or (b) until the license comes up for renewal..." 
This position was sustained by the Court of Appeals for the District of 
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Columbia Circuit in its decision in Community Telecasting Company 


(WXTV) v. Federal Communications Commission, 255 F. 2d 891, 
17 RR 2029. 

The Youngstown situation, which you cite to show that a contingent 
application may be filed for facilities specified in an outstanding license, 
is distinguishable from the present situation. In that case, simul- 
taneously with grant of the waiver, both parties were eligible for and 
received grants of construction permits. Thus, the Commission's ac- 
tion granting the requested waiver eliminated both the necessity for a 
comparative hearing and the contingencies and therefore, involved no 
speculation regarding the outcome of future events. ; 

You request a waiver of Section 1.305(c) of the Rules so that your 
application may be considered if Wabash Valley Telecasting Company 
receives a renewal on Channel 10 and a construction permit on Channel 
2 in two pending proceedings, and then gives up its Channel 10 opera- 
tion in order to operate on Channel 2. However, in view of the con- 
tingencies involved, the Commission does not believe that you have 
shown good cause for a waiver of Section 1.305(c) of the Rules. Finally, 
as a matter of policy, the Commission would, in all likelihood, not act 
on your contingent application, assuming the eventual availability of 
Channel 10, until sufficient time had elapsed for other interested parties 
to have an opportunity to file competing applications for said channel. 
This being so, there appears to be no sound reason, at this time, for 
accepting your contingent application. 

In view of the foregoing, your request for waiver of Section 1.305 
(c) of the Commission's Rules is hereby denied, and your contingent 
application is returned herewith, this 30th day of November, 1960. 

BY DIRECTION OF THE COMMISSION 


/s/ Ben F. Waple 
Acting Secretary 


Enclosure 


cc: Spearman and Roberson, Esqs. 


RECEIVED 
MARCH 30 1961 
SPEARMAN & ROBERSON 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D.C. 


March 29, 1961 


ADDRESS ALL COMMUNICA- 
TIONS TO THE SECRETARY 


IN REPLY REFER TO 8820 


Fort Harrison Telecasting Corporation 
600 Sycamore Building 
Terre Haute, Indiana 


Gentlemen: 


This refers to (1) your "Petition for Reconsideration" filed 


January 3, 1961, directed against the Commission's action of November 


30, 1960, denying your requested waiver of Section 1.305(c) of the Com- 


mission's Rules and returning as not acceptable for filing your tendered 
contingent application for a construction permit for a new television 
broadcast station to operate on Channel 10, Terre Haute, Indiana, and 
(2) to the said contingent application which you have retendered for 
filing. Wabash Valley Broadcasting Corporation is currently licensed 
to operate Television Broadcast Station WTHI-TV on Channel 10, Terre 
Haute, Indiana. Your tendered application is expressly contingent on 
Station WTHI-TV (1) receiving a grant of its pending renewal applica- 
tion (BRCT-19 3; Docket No. 12605) and (2) receiving a grant of its 
pending application (BPCT-2293; Docket No. 12258) to change its fa- 
cilities to Channel 2 in Terre Haute, in two separate pending compara- 
tive hearings. 

You argue that neither Section 1.305(c) of the Rules nor any Com- 
mission policy precludes acceptance of contingent applications for 
facilities specified in outstanding television licenses, that the Com- 
mission has consistently accepted contingent applications for licensed 
standard broadcast facilities, and that the public interest in speedily 
obtaining an additional service for Terre Haute will be served if you are 
in a position to receive a grant of a construction permit on Channel 10 
as soon as Station WTHI-TV receives a grant of a construction permit 
for Channel 2. 
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We believe it is obvious that for the purpose of determining the 
availability of a channel for application, no distinction can be drawn 
between construction permits and licenses, since the terms of a con- 
struction permit are necessarily incorporated in the license issued to 
cover it, and the grant of such license obviously does not invalidate the 
construction permit pursuant to which the license was issued. Conse- 
quently, absent our action granting a waiver for some good cause, whether 
on our own motion or in response to an appropriate petition for waiver, 
Section 1. 305(c) of the Rules precludes the filing of applications for fa- 
cilities specified in outstanding television licenses, whether such appli- 
cations are filed on a contingent basis or otherwise. 

As you state, the Commission has, on occasion, accepted for filing 
contingent applications for facilities specified in outstanding standard 
broadcast licenses. This has been done where, because of the length of 
the standard broadcast "processing line’ and the attendant delay in con- 
sidering such applications, practicality has occasionally dictated the 
acceptance of an application for facilities specified in an outstanding 
standard broadcast license contingent upon such licensee vacating the 


frequency, where it would appear that the contingency might well be 


resolved by the time the application is reached for processing. However, 
since there is no comparable television processing delay, this practice 
provides no valid basis for your contention that the Commission must, 
therefore, change its policy with respect to the acceptance of contingent 
applications for television broadcast stations. Moreover, we have con- 
sistently held that contingent standard broadcast applications are not 
entitled to Commission consideration as applications until after satis- 
faction of the stated contingency, Northside Broadcasting Corp., 4 R.R. 
411, and will not be allowed to give any particular applicant an undue 
advantage over other applicants who may wish to apply for the fre- 
quency to be vacated. The Jack Gross Broadcasting Co. (KFMB), 12 
F.C.C. 80, 81. Grant of your proposal could, therefore, not immediately 
follow the grant of Station WTHI-TV's application for modification to 
Channel 2. Further, our policy in this matter is buttressed by the recent 


amendment of Section 309 of the Communications Act of 1934 to require 
a 30 day delay in action on new applications, and of Section 311 of the 
Act, to require an applicant to give local notice of the filing of an appli- 
cation. 

In view of the foregoing, your "Petition for Reconsideration" is 
denied and your application is returned herewith this 29th day of March, 
1961. 

BY DIRECTION OF THE COMMISSION 
/s/ Ben F. Waple 
Acting Secretary 
Enclosure 


cc: Spearman & Roberson, Esqs. 


[ Proof of Service] 


[ Filed June 15, 1961] 
PREHEARING STIPULATION 


1. Counsel for appellant and appellee hereby stipulate and agree 
that the following issue is presented by this appeal, but do not concede 
the correctness of any factual or legal premise which may be implicit 
in the formulation of the issue: 

Whether the Commission's actions of November 30, 

1960, and March 29, 1961, returning appellant's appli- 

cation without accepting it for filing, were arbitrary 

and capricious and denied appellant the right to file 

an application for radio facilities, and to be accorded a 

hearing prior to denial of the application, contrary to the 

requirements of the Communications Act of 1934, as 

amended, and the Rules and Regulations of the Federal 

Communications Commission. 

2. Counsel for both parties further stipulate and agree that ap- 
pellant's brief and the joint appendix will be served and filed on or be- 
fore July 25, 1961; appellee's brief will be served and filed on or before 
August 20, 1961; and appellant's reply brief, if any, will be served and 
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filed on or before September 5, 1961. Record references in the 
briefs of the parties will be to the pages of the Joint Appendix. 
Respectfully submitted, 
/s/ Edward F. Kenehan 
Counsel for Appellant 
/s/ Daniel R. Ohlbaum 


Assistant General Counsel 
Federal Communications 
Commission 


June 13, 1961 


[ Filed June 15, 1961] 


Before: Edgerton, Circuit Judge, in Chambers. 
ORDER 


Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation dated June 13, 1961 pursuant to Rule 38(k) of 
the General Rules of this court, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is 


ORDERED that the stipulation dated June 13, 1961 shall control 
further proceedings in this case unless modified by further order of the 
court, and that the stipulation and this order shall be printed in the 
joint appendix. 


Dated: June 15, 1961 


[3] 


[ Received Dec. 30, 1960, F.C.C. ] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In re Application of 
FORT HARRISON TELECASTING CORPORATION 


Terre Haute, Indiana 


For Construction Permit For New 
Television Broadcast Station (Ch. 10) 
Contingent On BPCT-2293 


we ws ws Ss sr ws wa 


PETITION FOR RECONSIDERATION 


Fort Harrison Telecasting Corporation, pursuant to Section 405 
of the Communications Act of 1934, as amended, and Section 1.191 of 
the Commission's Rules, respectfully requests that the Commission re- 
consider its action of November 30, 1960, returning the above-captioned 
application and, upon reconsideration, accept the said application, re- 
submitted concurrently herewith, for filing. In support whereof it is 
shown as follows: 


Background Statement 


1. The Fort Harrison application was initially tendered for filing 
on October 5, 1960. In response to paragraph 3 of Section I of the ap- 


plication form, 1/ the applicant referred to Exhibit 1, a copy of which 


is attached hereto and made a part hereof. 

2. On November 30, 1960, without accepting the Fort Harrison 
application for filing, the Commission announced that, by letter, it had 
"denied waiver of Section 1.305(c) of the rules and returned application 
tendered by Fort Harrison Telecasting Corp."". A copy of the Com- 
mission's letter (dated 


1/ ‘Paragraph 3, SectionI, inquires as follows: 
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"If this application is contingent on the grant of 
another pending application, state name of other 
applicant and file number of other application." 


It will be noted that Section I (and paragraph 3 thereof) is appli- 
cable to AM, FM and television applications alike, cf. Paragraph 12, 
Section Il of FCC Form 303 which is specifically limited to standard 
broadcast applications. 


[4] | 


November 30, 1960) is also attached hereto and made a part hereof. 


Need For Reconsideration 


3. Even a cursory examination of the Commission's letter of 


November 30,1960, indicates the need for reconsideration of the 
action returning the Fort Harrison application, for it is apparent that 
the Commission denied a waiver of Section 1.305(c) without first deter- 
mining that the Section had any applicability to contingent television ap- 
plications. The Fort Harrison application was tendered for filing, and 
is again tendered for filing, on the theory--and in the firm and positive 
belief--that neither Section 1.305(c) nor any other Commission rule or 
policy prevents, or in any way forecloses, the filing, and acceptance 
for filing, of contingent television applications. | 

4. The Commission's letter would make it appear that the ac- 
ceptance of the Fort Harrison application for filing depended on a waiver 
of Section 1.305(c) and that this was Fort Harrison's basic request. On 
the contrary, Fort Harrison made it crystal clear that,. in its opinion, 
it was entitled to file the application without benefit of waiver. The 
waiver request was made only to cover the possibility that the Commis- 
sion might not agree with the applicant concerning the propriety of filing 
contingent television applications. Applicant was concerned about 
such a possibility because another application for channel 10 had 
previously been filed on a contingent basis but was amended before pro- 
cessing commenced. This was the Livesay application referred to in the 
attached Exhibit 1. 
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5. In any event, under the circumstances, the Commission can- 
not rule on the question of waiver of Section 1. 305(c) without first ruling 


on 
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the applicability of that Section and, if for no other reason, the action 

of November 30, 1960, and the Commission's letter of the same date must 
be reconsidered to make that determination. 

6. It is neither adequate nor accurate to say, as the Commission 
does, that since the facilities applied for "are specified in an outstand- 
ing authorization, Channel 10 is not available for application 
this is meant as a paraphrase of Section 1.305(c) and to state the appli- 
cability of that Section to the Fort Harrison application, it is a mis- 
statement and obviously erroneous. Section 1.305(c) reads as follows: 

"An application for construction permit for a new broadcast 

station, the facilities for which are specified in an outstanding 

construction permit, will not be accepted for filing.” 
(Underscoring supplied) 


As the Commission well knows, an outstanding authorization is not 


necessarily an outstanding construction permit, and the inference to the 
contrary in the November 30, 1960, letter should be corrected not only 
in the interest of Fort Harrison but in the interest of all applicants for 
broadcast facilities who should be able to rely on the Commission to 
interpret and apply its rules in accordance with their plain meaning. 

7. The Commission should also reconsider and correct the ob- 
viously erroneous use of the statement quoted from its WKST, Inc., 
Memorandum Opinion and Order (15 Pike & Fischer RR 120, 126) asa 
policy applicable to the Fort Harrison application. That the policy 
announced in the WKST, Inc., proceeding is not applicable to the instant 
situation is best illustrated by the last sentence of the complete quota- 
tion appearing in the Memorandum Opinion and Order. The concluding 
sentence, which was omitted from the statement quoted in the November 
30 letter, states that: "Absent one of these 
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conditions, a permittee or licensee is protected against competing ap- 
plicants for the channel it occupies." In its entirety, therefore, the _ 
policy statement in the WKST, Inc., opinion and order (a quotation from 
a letter previously addressed to a competing applicant for WKST-TV's 
channel 45 facilities) reads as follows: 

"Section 3.607(a) of the Commission's Rules provides that 

applications may be filed to construct television broadcast 

stations only on the channels assigned in 1 306(b) and only 

in the communities listed therein. It is clear, however, 

that the rule refers to channels which are unoccupied, and 

that where a construction permit has been granted for a 

particular channel in a listed community, that channel has, 

for all practical purposes, been deleted from the Table 

of Assignments, and is not available for application (a) 

unless the outstanding construction permit is surrendered 

or revoked, or (b) until the license comes up for renewal. 

Absent one of these conditions, a permittee or licensee is 

protected against competing applicants for the channel it 

occupies." (Underscoring supplied) 


8. In the WKST, Inc., proceeding the applicant, which the Com- 
mission would liken to Fort Harrison, was applying in opposition to, and 


was competing with, the authorized occupant (a permittee) of the channel 
involved and in that context there can be no quarrel with the quoted 

policy statement. Obviously, the application of the newcomer in the 
Youngstown-New Castle situation was not entitled to comparative consid- 
eration with the WKST application for modification of construction permit 
to specify a new site because the newcomer's proposed operation was 
also mutually exclusive with the WKST-TV existing facilities and those 
facilities would be available to the newcomer applicant only if the con- 
struction permit authorizing those facilities was first revoked ina 
Section 312 proceeding. Since WKST-TV had not been licensed, a 
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renewal was not, and could not be, involved and WKST, Inc., was not 


about to surrender its construction permit. 


[7] 

9. This, obviously, is not the instant Fort Harrison situation. 
Fort Harrison did not file, and is not now filing, an application in oppo- 
sition to, or in competition with, Wabash Valley Broadcasting Corpora- 
tion, the present occupant of channel 10 in Terre Haute. Its applica- 
tion is contingent on the vacation of channel 10 by Wabash Valley if and 
when the Wabash Valley application for channel 2 is granted. In the 
language of the WKST-TV policy statement, the Fort Harrison applica- 


tion is contingent on the surrender of the WTHI-TV channel 10 license. 


The Action Of November 30, 1960, Should Be 
Set Aside And The Fort Harrison Application 
Accepted for Filing 


10. Because of the foregoing discrepancies, omissions, and 
errors contained in the Commission's ruling on the acceptability of the 
Fort Harrison application for filing, and particularly because the Com- 
mission has not ruled on the principal question involved, namely, the 
applicability of Section 1. 305(c), the Commission's action of November 
30,1960 returning 


2/ While the policy statement set forth in the WKST, Inc., Memo-- 
randum Opinion and Order, and partially quoted in the Novem- 
ber 30, 1960, letter to Fort Harrison, isa sound one and should 
be followed without exception in proper cases with a view to 
avoiding completely futile proceedings, it was not as the Com- 
mission letter states "sustained by the Court of Appeals for the 
District of Columbia Circuit in its decision in Community Tele- 
casting Company (WXTV) v. Federal Communications Commis- 
sion....." im that decision the Court referred to the Com- 
mission's position but held only (1) that WKST-TV had not 
abandoned its construction permit for channel 45 at the old site 
and (2) that WKST-TV was not changing its status from a New 
Castle station to a Youngstown station by moving to the new site. 
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The patently erroneous interpretation of the Court's holding in 
the Community case contained in the Commission's letter should 
also be reconsidered and corrected. 


[8] 
the Fort Harrison application should be set aside. The Commission 
should then hold that Section 1.305(c) of the rules is not applicable to 
contingent television applications--no more than it is applicable to 
contingent AM applications--and accept the Fort Harrison application 
for filing. 

11. It is difficult to understand the Commission's reluctance to 
accept the application and more difficult to understand why it would so 
torture the meaning of Section 1.305(c) in order to foreclose accep- 
tance. 3/ Fort Harrison, like many AM applications in the past, 
merely wants its application on file so that in the event the WTHI chan- 
nel 2 application is granted, there will be no undue delay in obtaining 
an authorization for the vacated channel 10 facilities. Fort Harrison 
is not asking that its application be processed at this time, any more 
than contingent AM applications are processed prior to the grant of the 
applications on which they are contingent. Nor is Fort Harrison request- 
ing any consideration vis-a-vis the other pending Terre Haute applica- 
tions. In fact, none of the other Terre Haute applicants raised objections 
to the Fort Harrison application when it was previously tendered for 
filing. 

12. Thus, neither private nor public interests would be adversely 
affected by accepting the application. Nor would the accepted Fort 
Harrison application create any administrative problems for the Com- 
mission whose procedures over the years have accommodated contingent 
AM applications. 


3/ While the Commission does not specifically rule on the applica- 
bility of Section 1.305(c) in its letter, it does rule that the Section 
will not be waived. Obviously, therefore, it must be the Com- 
mission's position that Section 1.305(c) renders the application 
unacceptable. 
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[9] 
On the other hand, the acceptance of the Fort Harrison application for 
filing at this time, thereby making it eligible for grant, if and when the 
WTHI-TV application is granted, would pave the way for the early es- 


tablishment of the second television station in Terre Haute, Indiana, a 


definite public interest consideration. 4/ 


Section 1.305(c) Is Not Applicable To The 
Fort Harrison Application 


13. In any event, Section 1.305(c) of the rules does not foreclose 
the acceptance of the Fort Harrison application for filing. To repeat 
for sake of emphasis Section 1.305(c) reads as follows: 
"An application for construction permit for a new 
broadcast station, the facilities for which are 
specified in an outstanding construction permit, 
will not be accepted for filing." (Underscoring 
supplied) 

In the first instance, the facilities applied for in the Fort Harrison 


As pointed out above, it is not the purpose of Fort Harrison to 
become involved in either of the two pending Terre Haute proceed- 
ings. On the other hand, it appears to be the position of the Broad- 
cast Bureau in the channel 2 case that Terre Haute will have a 
second television service only if WIHI-TV remains on channel 

10 and channel 2 is awarded to the newcomer. See the Exceptions 
filed by the Bureau on March 8, 1960 (Docket No. 12258). This, 
of course, is not the case since the second station could be forth- 
coming as a result of the grant of the Fort Harrison application 
immediately following a grant of channel 2 to WTHI-TV if such a 
grant is made. This, it is submitted, is the "sound reason" 

for accepting the Fort Harrison application "at this time" and is 
the answer to the Commission's November 30, 1960, claim that 
there are no good reasons for accepting it. Another related 
reason, of course, is that acceptance of the Fort Harrison appli- 
cation at this time will give other interested parties ample 
opportunity to file competing applications so that if such other ap- 
plications are not filed when the WTHI-TV channel 2 application 
is granted, the Fort Harrison application can be granted without 
delay. 
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[10] 
application are not specified in an outstanding construction permit. They 
are specified in the Wabash Valley Broadcasting Corporation license 
which authorizes that licensee to operate station WTHI-TV on channel 10 
at Terre Haute, Indiana. It must be assumed that the Commission 
recognizes the difference between a construction permit and a license and 
that it would have written Section 1.305(c) to include "license" if it in- 
tended the rule to so apply. In such an event, it perhaps would have been 
proper to use the expression "outstanding authorization." It is not 
proper, however, to use the expressions "outstanding construction per- 
mit" and "outstanding authorization" interchangeably in applying the rule 
as written to individual applications. 
14. Considerable research has failed to reveal with certainty 
the particular situations intended to be covered by Section 1.305(c) 
when it was adopted. Having in mind the obvious difference between a 
construction permit and a license, however, it can be reasonably as- 
sumed that what the Commission had in mind was the exact type of situa- 
tion involved in the WKST-TV change of site case wherein WKST, Inc., 
held an outstanding construction permit for channel 45 at New Castle, 
Pennsylvania, and was applying to move its transmitter site a compara- 
tively short distance--not to change channels. Since WKST-TV had not 
been licensed at the old site, a license renewal period had not com- 
menced to run and there was nothing that the newcomer applicant could 
effectively compete for. While the Commission could have designated 


the newcomer's application for hearing with the WKST-TV modification 


application, the hearing would have been futile since, 


[11] 
even if the newcomer prevailed, the WKST-TV outstanding construction 
permit would have foreclosed his use of the channel involved. On the 
other hand, if WKST-TV had been licensed, the Commission might have 
called for the WKST-TV renewa' application and held a hearing wherein 
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the newcomer’s application would have been effectively competitive 
vis-a-vis the two WKST-TV applications--the renewal and the modifi- 
cation. 

15. It is more than apparent, therefore, that the Commission 
used the language "outstanding construction permit” advisedly and with a 
definite purpose when it promulgated Section 1. 305(c). It intended to ex- 
clude licensed facilities whether those facilities were being applied for by 
a newcomer directly and competitively, as in the case of the Livesay 
channel 10 application, or contingently, as in the case of the Fort Har- 
rison application. 

16. If Section 1.305(c) is interpreted to apply to licenses or to 
outstanding authorizations as the Commission's letter interprets it, 
then it is equally applicable to the Livesay channel 10 application and 
that application should not have been accepted for filing even after it 
was amended. Obviously, this was not intended because it would unlaw- 
fully deny the rights of qualified persons to apply for existing facilities 
at renewal time. 

17. And it is just as obvious that the Section was not intended to 
foreclose the filing of contingent television applications, for if it fore- 


closes contingent television applications, it also forecloses contingent 


[12] 


AM (and contingent FM) applications. 3/ The procedure of accepting 


contingent AM applications for filing, assigning them a file number, 
and processing them for action (grant or otherwise) on the basis of the 
initially assigned file number when the other application is granted is 
too well recognized to be labored. &/ Furthermore, interim contin- 
gencies, such as the filing of competing applications and hearings on 
the basic applications, which the 


5/ Again for emphasis it must be pointed out that Section 1. 305(c) 
applies to applications for construction permits for any class of 
"new broadcast station"--AM, FM or TV. 
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6 ; 
8/ The following are only a few of the more recently filed AM applica- 


tions contingent on the grant of an application of an existing station to 
change frequency: 


Contingent Date Accepted and Contingent On 
Application File No. Assigned Grant Of 


WRMF, Titusville, May 10, 1960 WIVY-- 
Florida BP-14,099 BP- 13,385 


Rhode Is.-Conn. Radio May 16, 1960 WNLC— 
Corp., Madison, Conn. BP-14,103 BP- 12,433 


Louis W. Shelly, Sept. 2, 1960 WHOT— 
Boardman, Ohio BP- 14,305 BP- 14,037 


WRSA, Saratoga June 6, 1960 WSPN— 
Springs, N. Y. BP-13,827 BP-13,828 


If the interpretation of Section 1.305(c) announced in the November 30, 
1960, letter to Fort Harrison is correct, the foregoing applications and 
many others like them should not have been accepted for filing and 
should now be dismissed. 


[13] 
Commission seems to be concerned about in connection with the Fort 
Harrison application, have been of no concern to the Commission and have 
had no bearing on the acceptance of contingent AM applications for filing. 
Such contingencies are equally immaterial insofar as contingent television 
applications are concerned. 
Conclusions 

18. It can only be concluded that Section 1.305(c) is not applicable 
to, and does not foreclose the filing of, contingent television applications 
such as the one tendered by Fort Harrison Telecasting Corporation on 
October 5, 1960, and resubmitted concurrently with this petition today. 
Furthermore, no other rule, regulation, or policy forecloses the filing of 
such an application. 

19. On the other hand, overall public interest considerations, and 
the Commission's past and continuing practice of accepting contingent 


AM applications, demand that the Fort Harrison application be accepted 


for filing and assigned a file number for processing in accordance with 
established procedures. 
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Accordingly, for the reasons outlined above, it is respectfully re- 
quested that the Commission reconsider and set aside its action of 
November 30, 1960, returning the above-captioned application and accept 
the said application, resubmitted herewith, for filing. In connection with 


the resubmission of its said application, Fort Harrison Telecasting 


[14] 
Corporation hereby withdraws the alternative request for waiver con- 
tained in Exhibit 1 of the application. 
Respectfully submitted, 


FORT HARRISON TELECASTING 
CORPORATION 


Of Counsel: By /s/ Edward F. Kenehan 


SPEARMAN AND ROBERSON Edward F. Kenehan 
1023 Munsey Building 
Washington 4, D. C. 


December 30, 1960 


Its Attorney 


[ATTACHMENTS TO THIS PETITION ARE FOUND 
IN THE NOTICE OF APPEAL PRINTED HEREIN.]| 
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FEDERAL COMMUNICATIONS COMMISSION Public Notice-B 
Washington 25, D.C. 98373 


REPORT NO. 6435 January 4, 1961 


COMMERCIAL TELEVISION BROADCAST APPLICATIONS 
TENDERED FOR FILING: 
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[25] : 
RE- Fort Harrison Tele- NEW Channel #10, 192-198 Mcs. 
SUBMITTED casting Corporation ERP: Visual 316 kw 
Terre Haute, Indiana Aural 168 kw 
(P.O. 600 Sycamore Bldg. Terrain: 946.8' 
Terre Haute, Ind.) Unlimited Hours 
(Request Waiver of Section 
1.305 (c) of the Commis- 
sion's Rules). 
PETITION FOR RECON- 
SIDERATION OF COM- 
MISSION'S ACTION OF 
NOVEMBER 30, 1960. 


* 


[30] 


FEDERAL COMMUNICATIONS COMMISSION PUBLIC NOTICE-B 
Washington 25, D.C. 2765 


Report No. 3706 BROADCAST ACTIONS March 30, 1961 
* * * * : * 

By letter, the Commission denied a petition by Fort Harrison Tele- 
casting Corp. for reconsideration of Nov. 30, 1960 action which denied 
waiver of Sect. 1.305(c) of the rules and returned as not:acceptable for 
filing its tendered application for a new TV station to operate on Channel 
10 in Terre Haute, Ind., which was contingent on station WTHI-TV (1) re- 
ceiving a grant of its pending renewal application on Channel 10 in Terre 


Haute in Docket 12605 and (2) receiving a grant of its pending application 
to change facilities to Channel 2 in Docket 12258; returned retendered 
application. Chairman Minow not participating; Commissioner dis- 


sented and stated: "I would deny the petition for reconsideration but 


would consider the application in tendered status rather than return it." 
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BRIEF FOR APPELLANT 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
United States Court of Appeals 


For the 
District of Columbia Ctrouit 


No. 16,321 : 
‘ FLED yt 25 1961 


dy. dear 


FORT HARRISON TELECASTING CORPORAHIGR © 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


APPEAL FROM ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


EDWARD F. KENEHAN 
HENRY R. GOLDSTEIN 


Attorneys for: 
Of Counsel: FORT HARRISON 


Spear wad Robeeson TELECASTING CORPORATION 


1023 Munsey Building 
Washington, D. C. 


July 25, 1961 


ROBERT 1. THIEL EX 3-062S 


(i) 


STATEMENT OF QUESTION PRESENTED 


The parties have agreed that this case raises the 
following question: 


Whether the Commission's actions of 
November 30, 1960, and March 29, 1961, returning 
Appellant's application without accepting it for 


filing, were arbitrary and capricious and denied 
appellant the right to file an application for radio 
facilities, and to be accorded a hearing prior to 
denial of the application, contrary to the require- 
ments of the Communications Act of 1934, as 
amended, and the Rules and Regulations of the 


Federal Communications Commission. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTE INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


INTRODUCTORY 


THE ACTION OF THE COMMISSION REFUSING 
TO ACCEPT APPELLANT'S APPLICATION FOR | 
FILING WAS ARBITRARY, CAPRICIOUS AND 
LEGALLY ERRONEOUS 


CONCLUSION 


APPENDIX A 


APPENDIX B 


APPENDIX C 


APPENDIX D 


(iv ) 
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Senate Report No. 44, 82nd Cong., lst Session (1951) 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,321 


FORT HARRISON TELECASTING CORPORATION, 
| Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee. 


APPEAL FROM ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Fort Harrison Telecasting Corporation, an 
Indiana Corporation and an applicant for a construction permit for a new 
television station at Terre Haute, Indiana, from a Public Notice of the 
Federal Communications Commission released March 30, 1961, announcing 


2 


the denial of Appellant's petition for reconsideration of a Commission 


action of November 30, 1960, returning as not acceptable for filing a 
contingent application tendered by Appellant for a new television station 

to operate on channel 10 at Terre Haute, Indiana, and from the Commis- 
sion’s Order (a letter dated March 29, 1961), which denied the said petition, 
set forth the Commission's reasons therefor, and returned Appellant's ap- 


plication. 


Appellant's "Notice of Appeal" was filed April 28, 1961, pursuant to 
the provisions of Sections 402(b) and 402(c) of the Communications Act of 
1934, as amended, 66 Stat. 718 (1952), 47 USCA 402(b)(c) (Supp. 1960) and 
Rule 37 of the Rules of this Court. Fort Harrison Telecasting Corporation 
is an applicant whose application for a construction permit has been denied 
within the meaning of Section 402(b)(1) of the Communications Act of 1934, 
as amended, and is a person aggrieved by the actions complained of within 
the meaning of Section 402(b)(6) of said Act. 


STATEMENT OF THE CASE 


Appellant, Fort Harrison Telecasting Corporation, first tendered 
for filing its contingent application for channel 10, which precipitated the 
actions complained of, on October 5, 1960. The television channel re- 
quested, channel 10, was then, and is now, licensed to Wabash Valley 
Broadcasting Corporation for the operation of station WTHI-TV, Terre 
Haute, Indiana. However, Wabash Valley had previously filed an applica- 
tion for a construction permit to change the facilities of station WTHI-TV 
from channel 10 to channel 2, the latter channel having been allocated to 
Terre Haute, Indiana, by a Report and Order of the Commission released 
June 26, 1956.7 When Appellant's application was tendered for filing, the 


‘ This proceeding (Docket No. 11747) and a further proceeding, instituted pursuant 
to remand of this Court (Docket No. 12936) are presently pending before the Court. 
Sangamon Valley Television Corp. v. United States and Federal Communications 
Commission (Case No. 13992). See Report and Recommendation of the Commission 
transmitted to the Court on February 17, 1961. 
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Wabash Valley channel 2 application had been heard in a comparative 
proceeding with another applicant for channel 2, Nliana Telecasting Corp., 
and the Examiner had issued an Initial Decision finding and concluding 
that the WTHI-TV application should be granted and the Dliana application 
denied. Wabash Valley Broadcasting Corporation, 19 Pike & Fischer 

RR 1265 (1959). 


Also, prior to the filing of Appellant's application, Wabash Valley 
had filed an application for renewal of its existing channel 10 license.2 
This application had also been heard in a comparative proceeding with 
the mutually exclusive application of Livesay Broadcasting Co., Inc. 

(File No. BPCT-2514, Docket No. 12606) by the time Appellant first filed 
its contingent application for channel 10, and an Initial Decision had been 
issued (by another Examiner) recommending the grant of the Wabash 
Valley (WTHI-TV) renewal application and the denial of the Livesay 
application. Wabash Valley Broadcasting Corporation, 20 Pike & Fischer 
RR 59 (1960). 


The Livesay application, with which this Court is familiar [ see 
Plains Television Corp. v. Federal Communications Commission, 85 U.S. 
App. D.C. 48, 175 F. 2d 359 (1960)], unlike Appellant's application, is an 
application for the facilities of Station WTHI-TV.? I contemplates the 


ss It is a common occurrence for an existing license to expire while the licensee's 
application for a change of facilities (in effect an application for modification of li- 
cense) is pending thus requiring the filing of an application for renewal of the license 
covering the facilities to be changed or modified. In fact, the Commission has adopted 
a special rule, Section 1.315, to facilitate such cases. The Rule reads as follows: 
"When an application is granted by the Commission necessitating the 
issuance of a modified license less than 60 days prior to the expira- 
tion date of the license sought to be modified, and an application for 
renewal of said license is granted subsequent or prior thereto (but 
within 30 days of expiration of the present license), the modified 
license as well as the renewal license shall be issued to conform 
to the combined action of the Commission. 


3 As originally tendered for filing, the Livesay application was contingent upon 
the grant of Wabash Valley's channel 2 application and, as such, was not mutually 
exclusive, either with the WTHI-TV renewal application or with the later filed 
application of Plains Television Corp. which was before the Court in Plains Tele- 
vision Corp. v. Federal Communications Commission, supra. For reasons best 
known to itself, Livesay then amended its application to remove the contingency 
and the mutually exclusive posture vis-a-vis the WTHI-TV renewal was thereby 
created. 
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denial of the WTHI-TV renewal application and is not concerned with 
Wabash Valley's channel 2 application in any respect.4 On the other hand, 
Appellant's application assumes that the Wabash Valley license for chan- 
nel 10 will be renewed and that, as renewed, it will be modified to authorize 
WTHI-TV to operate on channel 2. In brief, Appellant's application is, 
within the meaning of the Commission's application form (FCC Form 30 1), 
contingent on the grant of Wabash Valley's application for channel 2. This 
contingency was clearly stated and explained by Appellant in response to 

a specific inquiry in the Commission's application form (FCC Form 301) 
regularly used in making application for television facilities. Copies of 
page one of Appellant's application and of Exhibit 1, answering the inquiry 
(Item 3) and explaining the contingency, are found as Appendix A to this 


Brief. 


As will be noted, Appellant's Exhibit 1 advised the Commission that, 
in Appellant's opinion, the application complied with all of the Commission's 
rules and other requirements, including Section 1.305(c) of the Rules, but 


requested a waiver if the Commission believed otherwise. The exhibit also 


explained the difference between Appellant's contingent application and the 


Livesay application (Appendix A). 


Although Appellant's application, as tendered for filing, was complete 
in all respects and acceptable for filing within the meaning of Section 1.306 
of the Commission's Rules, it was never accepted for filing or given a file 
number as provided by that Section. Instead the Commission, on November 
30, 1960, announced in a Public Notice (Appendix C to this Brief) that it had 
denied Appellant's request for waiver of Section 1.305(c) of the rules and, 


4 As an additional background item, it should be noted that, despite the suggestion 
of the Commission's General Counsel to the contrary (J.A. 3), the Wabash Valley- 
Livesay proceeding is not dependent or conditioned on the St. Louis-Springfield- 
Terre Haute channel 2 allocation proceeding (Sangamon Valley Television Corp. v. 
United States and Federal Communications Commission, supra). The type of appli- 
Cation filed and prosecuted by Livesay could have been filed — and the same type of 
hearing would have been required — if there was no allocation question pending. See 
Hearst Radio, Inc., et al., 3 Pike & Fischer RR 731, 734 (1957) and National Broad- 
casting Co., Inc., et al., 21 Pike & Fischer RR 524, 527 (1961). 
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on the same day addressed a letter to Appellant purporting to explain its 
reasons for denying Appellant's request for waiver and returning to Ap- 
pellant its unaccepted application (J.A. 8-9). Neither the Public Notice 
nor the letter was addressed to the question of the applicability of Section 
1.305(c) to Appellant's application. (Appendix C and J.A. 8-9). 


Thereafter, on December 30, 1960, Appellant, pursuant to Section 
405 of the Communications Act of 1934, as amended, and Section 1.191 
of the Commission's Rules, filed a Petition For Reconsideration of the 
November 30, 1960, action (J.A. 14-24) and simultaneously retendered 
its application for filing. Appellant reiterated its contention that neither 
Section 1.305(c) nor any other Rule, regulation or existing policy of the 
Commission foreclosed the filing of the application, and to squarely present 
the question of the applicability of the Rules, withdrew the alternative re- 


quest for waiver. 


On March 30, 1961, the Commission, in a Public Notice (J.A. 30), 
announced that, on the previous day, it had, by letter (J.A. 10-12), denied 
the Petition For Reconsideration and had again returned Appellant's appli- 
cation as unacceptable for filing. The letter, which purported to explain 
the applicability of Section 1.305(c) to Appellant's application was subse- 
quently received by Appellant and, thereafter, this appeal was filed. 

(J.A. 1-12). : 


STATUTE INVOLVED 


The statute involved in this appeal is the Communications Act of 


1934, as amended. The pertinent provisions of this Act and of the Rules 
and Regulations of the Federal Communications Commission are printed 
in Appendix B to this Brief. 


STATEMENT OF POINTS 


1. The Commission's ruling that Section 1.305(c) of the Rules applied 
to Appellant's application and rendered it unacceptable for filing was ar- 
bitrary, capricious, and legally erroneous. As a result, Appellant has 
been unlawfully denied the right to file an application for a television 
broadcast station and unlawfully foreclosed from the hearing process to 


which it is entitled under the Communications Act of 1934, as amended. 


SUMMARY OF ARGUMENT 


The sole reason given by the Commission in support of its refusal 
to accept Appellant's contingent application for filing was that Section 
1.305(c) of its Rules precludes the filing of applications for facilities 
specified in outstanding television licenses. Since Section 1.305(c) 


specifically excludes only the filing of applications for facilities specified 


in outstanding "construction permits" and does not mention "licenses," 

the Commission's interpretation of the Section and the use of it to foreclose 
the filing of Appellant's application was legally erroneous. The refusal of 
the Commission to accept Appellant's application for filing was also arbi- 
trary and capricious because the Commission has always accepted, and 
continues to accept, contingent AM applications for filing (and accepted 

the only other contingent television application previously tendered) even 
though the Commission admits that Section 1.305(c) is equally applicable 

to AM, FM and television applications. 


ARGUMENT 


I 
INTRODUCTORY 


When television channel 2 was allocated to Terre Haute, Indiana, 
on March 1, 1957, the release date of the Commission's Report and Order 
in Docket No. 11747, applicants interested in operating a second Terre 
Haute television station were presented with several methods of pursuing 
their objective. They could press turward and apply for the newly allo- 
cated channel 2, as did Dliana Telecasting Corp.; theycould look toward 
taking over the WTHI-TV channel 10 facilities on the assumption that 
WTHI-TV would seek to improve its licensed facilities by applying for 
the new channel; or they could, as Livesay did, apply for the channel 10 
facilities of WTHI-TV with a view not to taking over when the channel 10 
facilities were voluntarily vacated by WTHI-TV but rather with a view to 
ousting and replacing WTHI-TV on channel 10. | 


Both the first and third alternatives would involve the newcomer 
applicants in a comparative hearing with an established and experienced 
operator who had pioneered television in Terre Haute, Indiana, and whose 
record of performance, in Appellant's opinion, could certainly not be found 
deficient or inadequate in any respect. With respect to the third alterna- 
tive (available to Livesay or any other applicant at any time and without 
regard to WTHI-TV's channel 2 application or the channel 2 allocation 


question), the newcomer would be placed under a particularly severe 


burden, for he would be attempting to displace an existing licensee. AS 
the Commission explained in Hearst Radio, Inc., 6 Pike & Fischer, R.R. 
994, 1026, 1027 (1951). 


"| , ina comparative proceeding of the type before 
us, we must give serious consideration to the high degree of 
probability of continuation of existing desirable performance 
as against paper proposals. . . 
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"In making a comparative decision in this type of case, 
we must not only consider those factors which we normally 
weighed in making a determination of which, among various 
applicants, should be chosen, but we must also consider and 
give weight to the type of operation being conducted and to 
the service being rendered to the community by the applicant 
making use of the facilities sought. Where a finding is justi- 
fied that the service being rendered is in the public interest, 
consideration should be given to the desirability of continuing 
such a proven acceptable service which, in the case of the 
operating applicant, is indicative of an ability to maintain or 
improve the acceptable service, and to the risks attendant 
upon terminating such service and making the facilities 
available to another applicant without a proven record of 
past performance and who may not be able to render in actual 
practice, a service as desirable as the one terminated." 


Applicant had no desire to engage an existing licensee such as 
Wabash Valley Broadcasting Corporation ina comparative proceeding 
for its facilities. On the other hand, it does desire to be considered as 
an applicant for those facilities if they are vacated by Wabash Valley. 
It was for this purpose that Appellant filed its contingent application. ? 


Admittedly, Appellant might have waited until a later date to tender 
its application in view of the status of the channel 2 allocation proceeding 
(see page 2, Appendix A to this Brief), but it was concerned that an effort 
might be made to obtain a grant of the Livesay application on some 


$ There have been few occasions to file applications for television facilities on 
a contingent basis because existing licensees have had few opportunities to change 
channels. Appellant is aware of only one other instance, namely, the application of 
Community Telecasting Co., (WXTV) which was amended to request channel 45 at 
Youngstown, Ohio, contingent on the grant of the existing channel 45 licensee's ap- 
plication for channel 33 in that city. The two applications were granted simultan- 
eously. In the AM service, however, where existing licensees have had many op- 
portunities to apply for what they believed to be better frequencies, the filing of 
contingent applications has been, and continues to be, common place. Each such 
application is routinely accepted for filing, assigned a file number, and placed in 
the Commission's pending file to await action on the change of facility application. 
The advantage of this long established, and routinely followed, procedure is that 
other parties are given early notice and ample opportunity to file competing ap- 
plications for the frequency to be vacated, thus permitting the Commission to re- 
assign the frequency at the earliest possible time. In many cases the new station 
commences operation on the vacated frequency simultaneously with the commence- 
ment of operation of the existing station on its new frequency. The same considera- 
tion applies with respect to the processing of television applications including the 
application of Appellant. 
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contingent basis unrelated to the relief requested in the application and 
inconsistent with the Wabash Valley-Livesay channel 10 hearing issues 

and record. As matters developed, this concern was shown to be justified. 
During oral argument before the Commission in the Wabash Valley-Livesay 
channel 10 proceeding, counsel for Livesay actually requested the Commis- 
sion to consider granting the Livesay application on a contingent basis. 

See Appendix D to this Brief. 6 


0 


THE ACTION OF THE COMMISSION REFUSING TO ACCEPT 
APPELLANT'S APPLICATION FOR FILING WAS ARBITRARY, 
CAPRICIOUS AND LEGALLY ERRONEOUS. 

The sole reason given by the Commission for refusing to accept 
Appellant's application for filing is that Section 1.305(c) of the Rules 
precludes the filing of applications for facilities specified in outstanding 
television licenses, whether such applications are filed on a contingent 


basis or otherwise."’ (J.A. 11). This Section of the Rules reads as follows: 


"An application for construction permit for a new 

broadcast station, the facilities for which are specified 

in an outstanding construction permit, will not be accepted 

for filing." 

There is no need to argue the obvious. Section 1.305(c) simply does 
not apply to Appellant's application because the facilities applied for are 
not "specified in an outstanding construction permit.’ Appellant has applied 
(on a contingent basis) for the facilities specified in an outstanding license, 
namely, the license issued to Wabash Valley Broadcasting Corporation for 
the operation of station WTHI-TV, Terre Haute, Indiana. - 


The Commission would have it appear that ''no distinction can be 
drawn between construction permits and licenses, since the terms of a 
construction permit are necessarily incorporated in the license issued 
to cover it, and the grant of such license obviously does not invalidate 
the construction permit pursuant to which the license was issued." This 
is, of course, a completely meaningless statement which Appellant hopes 
the Appellee will explain in its brief so that it can be answered. 

6 See also the February 17, 1961, Memorandum of Transmittal from the Commis- 
sion's General Counsel to this Court in connection with the Commission's Report and 
Recommendation pursuant to remand in on Valley Television Corporation v. 
United States and Federal Communications Commission, supra, wherein it is stated 


that the Wabash Valley-Livesay channel 10 licensing proceeding is dependent upon 
the allocations at issue in the Sangamon Valley proceeding. (J.A. 3) 
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The fact of the matter is that there is a significant and substantial 
distinction between a "construction permit" and a "license" and the dis- 
tinction is clearly spelled out in Section 3 of the Communications Act of 
1934, as amended. Sub-sections (bb) and (dd) of that Act (Appendix B to 
this Brief, page B-l)define a license as an "instrument of authorization 
required by this Act or the rules and regulations of the Commission... 
for the use or operation of apparatus . . ."’ and a construction permit 
as an "instrument of authorization required by this Act or the rules and 
regulations of the Commission. . . for the construction of a station, or 


the installation of apparatus. . ."" The Act was amended to include these 


definitions in 195° "to clarify reference to Such authorizations in pro- 
cedural provisions."" (Underscoring supplied). Senate Report No. 44, 
82nd Cong., ist Session (1951). 

Appellant has been unable to determine with certainty the particular 
situations intended to be covered by Section 1.305(c) when it was adopted. 
It would appear, however, (keeping in mind the obvious difference between 
a construction permit and a license) that what the Commission had in 
mind was the type of situation involved in Community Telecasting Com- 
pany (WXTV) v. Federal Communications Commission, 103 U.S. App. D.C. 
139, 255 F. 2d 891 (1958s In that proceeding, WKST, Inc., held an outstand- 


ing construction permit for channel 45 at New Castle, Pennsylvania, and 


Section 1.305(c), a procedural provision of the Commission's Rules, was 
adopted and included in the rules on February 3, 1958. 


The Commission relied on an earlier stage of this proceeding when it first 
returned Appellant's application. In its letter of November 30, 1960 (J.A. 8-9), 
it stated that the "Commission's policy regarding the filing of applications for 
occupied channels was stated in WKST, Inc. (WKST-TV), 15 RR 120, 126, as follows: 

‘Section 3.607(a) of the Commission's Rules provides that appli- 
cations may be filed to construct television broadcast stations only 
on the channels assigned in 1306(b) and only in the communities listed 
therein. It is clear, however, that the rule refers to channels which 
are unoccupied, and that where a construction permit has been granted 
for a particular channel in a listed community, that channel has, for 
all practical purposes, been deleted from the Table of Assignments, 
and is not available for application (a) unless the oustanding construc- 
tion permit is surrendered or revoked, or (b) until the license comes 


HE ROr mene eh te (Continued on following page) 
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was applying to move its tramsitter site a comparatively short distance 
— not to change channels. Since WKST-TV had not been licensed at the 
old site, a license renewal period had not commenced to run and there 
was nothing that the newcomer applicant could effectively compete for. 
While the Commission could have designated the newcomer's application 
for hearing with the WKST-TV modification application, the hearing would 
have been futile since, even if the newcomer prevailed, the WKST-TV 
outstanding construction permit would have foreclosed his use of the 
channel involved. On the other hand, if WKST-TV had been licensed, 

the Commission might have called for the WKST-TV renewal application 
and held a hearing wherein the newcomer's application would have been 


effectively competitive vis-a-vis the two WKST-TV applications — the 


renewal and the modification. 


(Footnote 8, cont'd. from preceding page): 


This policy would have been more accurately stated had the Commission added 
the concluding sentence of the quotation which is as follows: 

"Absent one of these conditions, a permittee or licensee is protected 

against competing applicants for the channel it occupies." 

In the WKST, Inc., proceeding, the applicant, which the Commission would liken 
to Appellant, was applying in opposition to, and was competing with, the authorized 
occupant (a permittee) of the channel involved and in that context there can be no 
quarrel with the quoted policy statement. Obviously, the application of the new- 
comer in the Youngstown-New Castle situation was not entitled to comparative 
consideration with the WKST application for modification of construction permit 
to specify a new site because the newcomer's proposed operation was also mutually 
exclusive with the WKST-TV existing facilities and those facilities would be avail- 
able to the newcomer applicant only if the construction permit authorizing them 
was first revoked pursuant to Section 312 of the Communications Act of 1934, as 
amended (47 USCA 312, 1960 Supp.). Since WKST-TV had not been licensed, a re- 
newal was not, and could not be, involved and WKST, Inc., was not about to sur- 
render its construction permit. This, obviously, is not the instant situation. Ap- 
pellant did not file an application in opposition to, or in competition with, Wabash 
Valley Broadcasting Corporation, the present occupant of channel 10 in Terre Haute. 
Its application is contingent on the vacation of channel 10 by Wabash Valley if and 
when the Wabash Valley application for channel 2 is granted. In the language of 
the WKST-TV policy statement, Appellant's application is contingent on the sur- 
render of the WTHI-TV channel 10 license. 

While the policy statement set forth in the WKST, Inc., Memorandum Opinion 
and Order, supra, and partially quoted in the November 30, 1960, letter to Appel- 
lant, is a sound one and should be followed without exception in proper cases with 
a view to avoiding completely futile proceedings, it was not as the Commission 
letter states "sustained by the Court of Appeals for the District of Columbia Cir- 
cuit in its decision in Community Telecasting Company (WXTV) v. Federal Com- 
munications Commission . . ." In that decision the Court referred to the Com- 
mission's position but held only (1) that WKST-TV had not abandoned its construc- 
tion permit for channel 45 at the old site and (2) that WKST-TV was not changing 
its status from a New Castle station to a Youngstown station by moving to the new 
site. 
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It is more than apparent, therefore, that the Commission used the 
language "outstanding construction permit" advisedly and with a definite 
purpose when it promulgated Section 1.305(c). It intended to exclude 
licensed facilities whether those facilities were being applied for by a 
newcomer directly and competitively, as in the case of the Livesay 
channel 10 application, or contingently, as in the case of Appellant's 
application. On the other hand, it wanted to foreclose the filing of 


futile applications for facilities specified in a outstanding construction 


permit not covered by a license (See footnote @, supra). 


If Section 1.305(c) is interpreted to apply to licenses or to outstand- 
ing authorizations as the Commission letters interpret it, then it is 
equally applicable to the Livesay channel 10 application and that applica- 
tion should not have been accepted for filing. Obviously, this was not 
intended because it would unlawfully deny the rights of qualified persons 
to apply for existing facilities at renewal time. 


And it is just as obvious that that Section was not intended to fore- 
close the filing of contingent television applications, for if it forecloses 
contingent television applications, it also forecloses contingent AM (and 
contingent FM) applications. As Appellant has pointed out above, the 
procedure of accepting contingent AM applications for filing, assigning 
them a file number, and processing them for action (grant or otherwise) 
on the basis of the initially assigned file number when the other applica- 
tion is granted is well established and routinely followed. That the Com- 
mission would contend otherwise, as it does in its letter of March 29, 1961 


(J.A. 10-12), is to put it mildly, beyond comprehension.® 7 


The Commission's letter contains the following: 

"As you state, the Commission has, on occasion, accepted for 
filing contingent applications for facilities specified in outstanding 
standard broadcast licenses. This has been done where, because 
of the length of the standard broadcast "processing line" and the 
attendant delay in considering such applications, practicality has 
occasionally dictated the acceptance of an application for facilities 
specified in an outstanding standard broadcast license contingent 
upon such licensee vacating the frequency, where it would appear 
that the contingency might well be resolved by the time the applica- 


tion is reached for processing." (Continued on follo page) 
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It follows from the foregoing that the Commission's Action return- 
ing Appellant's application for the reasons stated is contrary to both the 
letter and the spirit of Section 1.305(c) of the Rules. In fact the interpre- 
tation placed on Section 1.305(c) in this case is contrary to its plain and 
ordinary meaning. The Commission's actions, therefore, are not only 
arbitrary and capricious but also clearly legally erroneous. See Jefferson 
Amusement Co., Inc. v. Federal Communications Commission, 96 U.S. App. 
D.C. 375, 226 F.2d 277 (1955). 


As a result of the arbitrary, capricious, and legally erroneous 
refusal of the Commission to accept Appellant's application, Appellant 
has been unlawfully denied the right to apply for broadcast facilities and 
to establish at a hearing, if necessary, that its application should be 
granted. (See Sections 307, 308(a) and 309(a) and (e) of the Communications 
Act of 1934, as amended, in Appendix B to this Brief). 


Even if there was a bona fide question as to the acceptability of 
Appellant's application for filing because of Section 1.305(c), or any other 
procedural rule, the summary actions taken in this case could not be 
justified, At least Appellant was entitled to a hearing as to the Rule's 
applicability under the doctrine of Broadcast House, Inc. v. Federal 
Communications Commission, C.A.D.C. No. 12040 (1954), and the practice 
established by the Commission in complying with that decision. See St. 


Louis Telecast, et al., 12 Pike & Fischer R.R. 1289 (1957). | 


SF 


In the Broadcast House case, supra, the Court was requested to 


restrain the Commission from proceeding with a comparative hearing or 


granting a television construction permit for Channel 11 at St. Louis, 


(Footnote 9 cont'd. from preceding page): 

This statement simply cannot be supported. With a view to answering it, 
Appellant initially contemplated submitting in this Brief a listing of contingent AM 
applications routinely, and without question (except insofar as any application is 
questioned) accepted for filing over the years. In view of the length of such a list 
and the fact that Appellant could not find one contingent AM application that was 
not routinely accepted for filing, this idea was abandoned. It is respectfully sug- 
gested that Appellee owes the Appellant and this Court an explanation with respect 
to this statement and it is ho that the lanation will be forthcoming in Appel- 


lee's brief so that Appellant will have an opportunity to answer. 
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Missouri, pending appeal from a Commission order dismissing without 


hearing appellant's competitive application because it violated the then 


effective "Anti-straddling" Rule and the Duopoly Rule. The Court, in an 
interlocutory order issued January 8, 1954, restrained the Commission 
from proceeding with the comparative hearings on channel 11, but pro- 
vided that a motion to vacate would be entertained if the Commission 
should permit the Appellant to enter the comparative hearings as an 
Applicant, and either determine the question of appellant's standing to 
participate by an appropriate separate order after hearing, or as a part 
of the final decision to be entered at the termination of the comparative 
hearing. Upon Commission compliance with the conditions of the stay 
order, the Court, on March 31, 1954, vacated the order and on May 7, 
1954, dismissed the appeal as moot. 


CONCLUSION 


For the foregoing reasons, Appellant submits that the Commission's 
Orders of November 30, 1960, and March 29, 1961, returning Appellant's 
application and denying Appellant's petition for reconsideration should be 
reversed and the case remanded to the Commission for further proceedings 


in accordance with law. 
Respectfully submitted, 


EDWARD F. KENEHAN 
HENRY R. GOLDSTEIN 


Attorneys for: 


FORT HARRISON TELECASTING CORPORATION 
Of Counsel: 


Spearman and Roberson 


1023 Munsey Building 
Washington, D. C. 


July 25, 1961 
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APPENDIX A 


Form Approved 
Budget Bureau No. 52-R014. 13 


PCC Form 301 
March 1960 


UNITEO STATES OF AMERICA 


FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR AUTHORITY TO CONSTRUCT A NEW BROADCAST 
STATION OR MAKE CHANGES IN AN EXISTING BROADCAST STATION 


Section I 


INSTRUCTIONS 


A. Thie form ie to be used in applying for authority to construct a new 


AM (standard), commercial FM (frequency modulation), or television 
broadcast station, or to make changes in existing broadcast tations. 
Thie form consiete of thie part, Sectioo I, and the following sections: 


Section Il, Legal Qualifications of Broade: 

Section Ill, Financial Qualifications of Broad 

Section [V, Statement of Program Service of a t 
Section V-A, Standerd Broadcast Eg@jpeor L 


c 
%9 
Cc 


ing 
% 
Section V-B, FM Broedcast Engineering aga a 
Me 
Section V-C, Television Broadcast Engineering pata) 


Sey 


Section V-G, Antenna and Site Information <K 


B. Prepare three copies of this form and all exhibits. Swe one copy 
of Section I. Prepare two additional copies (a total of five) o tion 
V-G and associated exbibite. File all the above with Federal Communi- 
cations Commiasion, Washington 25, D. C- 


C. Number exhibits serially in the space provided in the body of the 
form and list each exhibit in the space provided on page 2 of this 
Section. Show date of preparation of each exhibit, antenna pattern, and 
map, and show date when each photograph was taken. 


D. The name of the applicant stated in Section I hereof shall be the 
exact corporate name, if a corporation; if a pertnership, the names of all 
partners and the name under which the pertnerahip does business; if an 
unincorporated association, the name of an executive officer, hie office; 
and the name of the association. In other Sections of the form the name 
need be only aufficient for identification of the applicant. 


€. Information called for by this application which ia already on file 
with the Commission (except that called for in Section V~G ) need not be 
refiled in thia application provided (1) the information ia now on file in 
another application or FCC Form filed by or on bebalf of thif applicant; 
(2) the information ia identified fully by reference to the file number (if 
any, the FCC farm number, and the filing date of the application or otber 
form containing the information and the page of paragraph referred to, 
and (3) after making the reference, the applicant states: ‘‘No change 
since date of filing.’* Any auch reference will be considered to incor- 
porate into this application all information, confidential or otherwise, 
contained in the application or other form referred to. The incorparated 
application or other form will thereafter, in ite entirety, be open to the 
public. 


F. This application must be executed by applicant, if an individual; by 
a partner of applicant, if a pertnerahip; by an officer of applicant, if a 
corporation or asecciation, or by attorney of applicant only under con- 
ditions shown im Section 1,303, Rules Relating to Practice and Pro- 
cedure, in which event satisfactory evidence of disability of appli- 
cant or hie absence from the Continental United States and euthority 
of attorney to act must be submitted with application. 


G. Before filling out this application, the applicant ahould familiarize 
himself with the Communications Act of 1934, as amended, Parta 1, 2, 3 
and 17 of tne Commission's Kules and Regulations and the Standards of 
Good Engineering Practice. 


HL BE SURE ALL NECESSARY INFORMATION IS FURNISHED ANO ALL PARAGRAPHS 
ARE FULLY ANSWERED, IF ANY PORTIONS OF THE APPLICATION ARE NOT AP- 
PLICABLE, SPECIFICALLY SO STATE. DEFECTIVE OR INCOMPLETE APPLE 
CATIONS MAY BE RETURNED WITHOUT CONSIDERATION. 


Name and post office address of applicant (See Instruction D) 


FORT HARRISON TELECASTING CORPORATION 
600 Sycamore Building 
Terre Haute, Indiana 


Send notices and commnications to the following-named person at 
the post office address indicated 1f different than above 


Ralph Johnston, above address * 
ee aie) mae ome] 
Frequency array rca in kilowatts 
192-198 
(Specify Stations) 


Type of station (as Standard, FM, Television) 
felevision 


Station mn location 


City 
Terre Haute Bere rer 


sted Not applicable 


Power in kilowatts 


hours of operation 


Station location 


(0) If thie application ia for changes in an existing authorization, com- 
plete Section | and any other sections hpogpagry to abow all eubetential 
changes in information SPARE ECpomppy ior applications or 
reports. In the spacea below check ‘Sections TRE SES ‘Adrith and as to 
Sections not submitted herewith refer to the prior application or report coe. 
taining the requeated information in'accordance with Instruction E. (Ifoo 
templated expenditures are leas than $5,000, complete paragraph 1 of 
Section ITI only. Section IV is not required for applications for minor 
changes not involving change in power, change in frequeacy, change is 
hours of operation, or moving from city to city.) 


Section No. 
(C)section 11 
(CJsection 11 
C)section Iv 


Co sectian v 

lave there been any substantial: changes 

in the information incorporated in this 
application by reference in this paragraph? 


3. If this application is contingent on the grant of another 
pending application, state name of other applicant and file 
ramber of other app] ication. 


See Exhibit 1 


Para. No. Reference (File or Form No. and Date) 


Not applicable 


yes) no (J 


* Spearman and Roberson, 1023 Munsey Building, Washington 4, D. C. 


BEST COPY AVAILABLE 
from the original bound volume 
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FORT HARRISON TELECASTING CORPORATION 


This application is contingent on a grant of the application of Wabash 
Valley Broadcasting Corporation for a construction permit for television 
channel 2 at Terre Haute, Indiana (File No. BPCT-2293, Docket No. 12258). 
Wabash Valley is the licensee of Television Station WTHI which now operates 
on channel 10, the channel herein applied for, at Terre Haute. The WTHI 
channel 2 application has been heard in a comparative proceeding with the 
application of Dliana Telecasting Corp. (File No. BPCT-2392, Docket No. 
12260). An Initial Decision finds and concludes that the WT HI application 
should be granted and that of Dliana denied. The matter is now pending a 


final decision by the Commission following oral argument. 


There are two other matters pending before the Commission which 


should be noted in connection with the instant application, namely: 


1. Inre Amendment of Section 3.606, Table of Assign- 
ments, Television Broadcast Station (Springfield, 


linois, St. Louis, Missouri-Terre Haute, Indiana), 
Docket Nos. 11747 and 12936). While this proceeding 
is pending reconsideration pursuant to a decision of 
the United States Court of Appeals for the District of 
Columbia Circuit, the Commission has continued to 
process and to consider the two pending channel 2 
applications, apparently with a view to conditioning 
the grant to the successful applicant on the outcome 
of the allocation proceeding. It is this possibility 
which prompts the filing of the Fort Harrison appli- 
cation at this time even though it is recognized that 
it may be some time before channel 2 has been re- 
allocated to Terre Haute and a station constructed 

to operate thereon. As Fort Harrison understands 
the Court's decision in Sangamon Valley Television 
Corp. v. United States, 18 Pike & Fischer 2109 (1959), 
existing services (i.e., KTVI, St. Louis, Missouri) 
instituted pursuant to the Commission's Order of 
March 1, 1957, may be maintained, but that new serv- 
ices (i.e., a channel 2 station at Terre Haute) cannot 
be inaugurated. 
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In re applications of Wabash Valley Broadcasting 
Corporation for renewal of license (File No. BRCT- 
193, Docket No. 12605) and Livesay Broadcasting Co., 
Inc., for construction permit for channel 10 (File No. 
BPCT-2514, Docket No. 12606). These two applica- 
tions have also been heard in a comparative proceed- 
ing and an Initial Decision has been issued granting 
the WTHI renewal application and denying the Livesay 
application. The instant Fort Harrison application 
assumes the final grant of the WTHI renewal but is 
not contingent thereon in the ordinary sense. Nor is 
the Fort Harrison application mutually exclusive with 
either the WTHI or the Livesay application. The lat- 
ter is an application for the WTHI facilities without 
regard to the WTHI channel 2 proposal and contem- 
plates the denial of the WTHI renewal application. 

As indicated above, the Fort Harrison application 
assumes that the renewal application will be granted 
and that the WTHI facilities (its renewed license) 

will then be modified as requested in its channel 2 
application. 


While there have been few occasions to file applications for television 


facilities on a contingent basis, the applicant is not aware of any rule, regu- 
lation or policy which forecloses the filing of such an application or which 
in any way establishes a procedure different from that uniformly followed 
over the years inthe AM service. Although not so described, at least one 
television application, that of WXTV, Youngstown, Ohio (File No. BMPCT- 
5204), has been accepted for filing and processed to grant on a contingent 
basis. See Petition For Waiver of Section 1.305(c) of the Commission's 
Rules filed in connection with the applications of Community Telecasting 
Co. (WXTV), File No. BMPCT-5204, and WKST, Inc. (WKST), File No. 
BPCT-2568, on March 23, 1959. The Commission granted the WXTV 
application (for channel 45, the then operating channel of Station WKST-TV) 
on July 30, 1959, on the condition that operating authority (i.e., program 
tests) would not be granted until WKST-TV commenced operation on chan- 
nel 33 as requested in BPCT- 2568. While WKST-TV was at the time 
regularly licensed to operate on channel 45, WXTV's stated reason for 
requesting a waiver of Section 1.305(c) was that "WKST, Inc., holds an 
outstanding construction permit for channel 45." 
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There is no construction permit outstanding in connection with 
WTHI's channel 10 operation and Section 1.305(c) of the rules does not 
appear to be applicable to the instant Fort Harrison application. However, 
if the Commission believes that Section 1.305(c), or any other provision 
of its rules, forecloses, or in any way limits, the filing of contingent tele- 


vision applications, a waiver of such rule or rules is hereby requested in 


order that this 100% locally owned applicant may be considered for the 


second television station in Terre Haute, Indiana, in the event channel 2 
is finally allocated to that city and a second station thereby made possible. 


APPENDIX B 


STATUTES: 


Communications Act of 1934, as amended, 47 U.S.C. 151 et seq.: 


Sec. 3 (bb). "Station license," "radio station license,"' 
or "licensee" means that instrument of authorization re- 
quired by this Act or the rules and regulations of the Com- 
mission made pursuant to this Act, for the use or operation 
of apparatus for transmission of energy, or communications, 
or signals by radio, by whatever name the instrument may be 
designated by the Commission. 


* * x 


(dd). "Construction permit" or "permit for con- 
struction” means that instrument of authorization required 
by this Act or the rules and regulations of the Commission 
made pursuant to this Act for the construction of a station 
or the installation of apparatus, for the transmission of en- 
ergy, or communications, or signals by radio, by whatever 
name the instrument may be designated by the Commission. 


* * *x 


Sec. 307. — (a) The Commission, if public convenience, 
interest or necessity will be served thereby, subject to the 
limitations of this Act, shall grant to any applicant therefor 
a station license provided for by this Act. 


* * * 


(d) No license granted for the operation of 
a broadcasting station shall be for a longer term than three 
years and no license so granted for any other class of station 
shall be for a longer term than five years, and any license 
granted may be revoked as hereinafter provided. Upon the 
expiration of any license, upon application therefor, a renewal 
of such license may be granted from time to time for a term 
of not to exceed three years in the case of broadcasting li- 
censes, and not to exceed five years in the case of other li- 
censes, if the Commission finds that public interest, conven- 
ience and necessity would be served thereby. In order to 
expedite action on applications for renewal of broadcasting 
station licenses and in order to avoid needless expense to 
applicants for such renewals, the Commission shall not re- 
quire any such applicant to file any information which pre- 
viously has been furnished to the Commission or which is 
not directly material to the considerations that affect the 
granting or denial of such application, but the Commission 
may require any new or additional facts it deems necessary 
to make its findings. Pending any hearing and final decision 
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on such an application and the disposition of any petition 
for rehearing pursuant to Section 405, the Commission 
shall continue such license in effect. Consistently with 
the foregoing provisions of this subsection, the Commis- 
sion may by rule prescribe the period or periods for which 
licenses shall be granted and renewed for particular classes 
of stations, but the Commission may not adopt or follow any 
rule which would preclude it, in any case involving a station 
of a particular class, from granting or renewing a license 
for a shorter period than that prescribed for stations of 
such class if, in its judgment, public interest, convenience, 
or necessity would be served by such action. 

* * * 

Sec. 308. — (a) The Commission may grant construc- 
tion permits and station licenses, or modifications or re- 
newals thereof, only upon written application therefor re- 
ceived by it; provided, that (1) in cases of emergency found 
by the Commission involving danger to life or property or 
due to damage to equipment, or (2) during a national emer- 
gency proclaimed by the President or declared by the Congress 
and during the continuance of any war in which the United States 
is engaged and when such action is necessary for the national 
defense or security or otherwise in furtherance of the war ef- 
fort, or (3) in cases of emergency where the Commission finds, 
in the non-broadcast services, that it would not be feasible to 
secure renewal applications from existing licensees or other- 
wise to follow normal licensing procedure, the Commission 
may grant construction permits and station licenses, or modi- 
fications or renewals thereof, during the emergency so found 
by the Commission or during the continuance of any such 
national emergency or war, in such manner and upon such 
terms and conditions as the Commission shall by regulation 
prescribe, and without the filing of a formal application, but 
no authorization so granted shall continue in effect beyond the 
period of the emergency or war requiring it: SECs 

* * * 

Sec. 309. — (a) Subject to the provisions of this section, 
the Commission shall determine, in the case of each applica- 
tion filed with it to which Section 308 applies, whether the pub- 
lic interest, convenience, and necessity will be served by the 
granting of such application, and, if the Commission, upon ex- 
amination of such application and upon consideration of such 
other matters as the Commission may officially notice, shall 
find that public interest, convenience.and necessity would be 
served by the granting thereof, it shall grant such application. 


* * * 
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(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and material 
question of fact is presented or the Commission for any rea- 
son is unable to make the finding specified in such subsection, 
it shall formally designate the application for hearing on the 
ground or reasons then obtaining and shall forthwith notify the 
applicant and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with partic- 
ularity the matters and things in issue but not including issues 
or requirements phrased generally. When the Commission has 
so designated an application for hearing the parties in interest, 
if any, who are not notified by the Commission of such action 
may acquire the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis for their 
interest at any time not less than ten days prior to the date 
of hearing. Any hearing subsequently held upon such applica- 
tion shall be a full hearing in which the applicant and all other 
parties in interest shall be permitted to participate. The bur- 
den of proceeding with the introduction of evidence and the 
burden of proof shall be upon the applicant, except that with 
respect to any issue presented by a petition to deny or a 
petition to enlarge the issues, such burdens shall be as de- 
termined by the Commission. (Formerly Sec. 309(b) ). 


RULES: 


Rules and Regulations of the Federal Communications Com- 
mission, 1 Pike and Fischer R.R. 51:10 et seq: 


§1.304 Contents of applications. — (a) Each application 
shall include all information called for by the particular form 
on which the application is required to be filed unless the in- 
formation called for is inapplicable in which case this fact 
shall be indicated. 


§1.305 Specification of facilities. — (a) An application 
for facilities in the standard, FM, or television broadcast 
services shall be limited to one frequency, or channel assign- 
ment, and no application will be accepted for filing if it re- 
quests alternate frequency or channel assignments. 


(b) An application for facilities in the experimental 
and auxiliary broadcast services may request the assignment 
of more than one frequency if consistent with applicable rules 
in Part 4 of this chapter. Such applications must specify the 
frequency or frequencies requested and may not request al- 
ternate frequencies. 
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(c) An application for construction permit for a 
new broadcast station, the facilities for which are specified 
in an outstanding construction permit, will not be accepted 
for filing. 


(d@) An application for facilities in the international 
broadcast service may be filed without a request for specific 
frequency as the Commission will assign frequencies from 
time to time in accordance with §§3.702 and 3.711 of this 
chapter. 

* * * 

§1.306 Acceptance of applications. — (a) Applications 
which are tendered for filing in Washington, D.C. are dated 
by the Office of the Secretary upon receipt and then forwarded 
to the Broadcast Bureau where an administrative examination 
is made to ascertain whether the applications are complete. 
Applications found to be complete or substantially complete 
are accepted for filing and are given a file number. In case 
of minor defects as to completeness, the applicant will be 
requested to supply the missing information. Applications 
which are not substantially complete will be returned to the 
applicant. 


(b) Acceptance of an application for filing merely 
means that it has been the subject of a preliminary review 
by the Commission's administrative staff as to completeness. 
Such acceptance will not preclude the subsequent dismissal 
of the application if it is found to be patently not in accordance 
with the Commission's rules. 


(c) At regular intervals the Commission will issue 
a "Public Notice” listing all applications and major amend- 
ments thereto which have been accepted for filing. 
* * * 

§1.315 License simultaneous modification and re- 
newal. — When application is granted by the Commission 
necessitating the issuance of a modified license less than 
60 days prior to the expiration date of the license sought to 
be modified, and an application for renewal of said license is 
granted subsequent or prior thereto (but within 30 days of 
expiration of the present license), the modified license as 
well as the renewal license shall be issued to conform to the 
combined action of the Commission. 


APPENDIX C 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


PUBLIC NOTICE - B 
BROADCAST ACTIONS 97157 
Report No. 3643 November 30, 1960 


The Commission en banc, by Commissioners Ford (Chairman), 


Bartley, Craven, Cross and King, took the following actions on Nov. 30: 


* * * 


By letter, the Commission denied waiver of Sect. 1.305(c) of the 
rules and returned application tendered by Fort Harrison Telecasting 
Corp. for a new TV station to operate on Channel 10 in Terre Haute, Ind., 
which was contingent on Wabash Valley B/cg Corp. giving up its authoriza- 
tion for station WIT'HI on Channel 10 in that city and moving to Channel 2. 


* * * 
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FRANK ROBERSON TELEPHONE 


FRANK U, FLETCHER METROPOLITAN 8-0023 
ROBERT L. HEALD 


RUSSELL ROWELL SPEARMAN AND ROBERSON 


EDWARD F. KENEHAN ATTORNEYS AT LAW COUNSEL 
RICHARD HILDRETH Munsey Building PAUL D.P. SPEARMAN 


JOSEPH F, HENNESSEY Washington 4, D.C. 
HENRY R. GOLDSTEIN 
July 14, 1961 


Mr. Ben.F. Waple 

Acting Secretary 

Federal Communications Commission 

Washington 25, D. C. In re: Applications of Wabash Valley 
Broadcasting Corporation (File 
No. BRCT-193, Docket No. 12605) 
for renewal of license and of 
Livesay Broadcasting Co., Inc. 
(File No. BPCT-2514, Docket 
No. 12606) and Fort Harrison 
Telecasting Corporation for 
construction permits for tele- 
vision channel 10 at Terre 

Dear Mr. Waple: Haute, Indiana 


The subject application of Fort Harrison Telecasting Corporation 
was first tendered for filing on October 5, 1960. As then filed and as later 
resubmitted on December 30, 1960, it was specifically stated that the ap- 
plication was contingent on the grant of an application of Wabash Valley 
Broadcasting Corporation for a construction permit authorizing station 
WTHI-TV, Terre Haute, Indiana, to change its operating frequency from 
channel 10 to channel 2. A copy of Exhibit 1 to the Fort Harrison applica- 
tion, which explains the contingency, is attached hereto and made a part 
hereof. 


The Commission, on two occasions, has refused to accept the Fort 


Harrison application for filing, contending that Section 1.305(c) of the rules 
forecloses the filing of contingent television applications. Fort Harrison 
has appealed these actions of the Commission and the appeal is now pending 
in the United States Court of Appeals for the District of Columbia Circuit 
(Case No. 16,321). 
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As the attached exhibit, and the channel 10 Initial Decision, referred 
to therein, point out, the Livesay application, as filed and prosecuted up to 
oral argument, is mutually exclusive with Wabash Valley's application for 
renewal of the WTHI-TV channel 10 license. At oral argument in the Livesay- 
Wabash Valley proceeding, however, counsel for Livesay, in effect, re- 
quested that the Commission grant the Livesay application on a contingent 
basis. 


The purpose of this letter is to remind the Commission that if the 
Livesay application is treated on the contingent basis suggested at the oral 
argument, it loses its mutual exclusivity, vis-a-vis the Wabash Valley 
renewal application and assumes mutual exclusivity vis-a-vis the Fort 


Harrison application which the Commission refuses to accept for filing. 


As in similar cases presently pending before the Commission, e.g., 
the applications of Philco Broadcasting Company for the facilities of sta- 
tion WRCV-TV, Philadelphia, Pennsylvania (Docket No. 14054, File No. 
BPCT-2774), The Chronicle Publishing Company for the facilities of sta- 
tion WRC-TV, Washington, D. C. (Docket No. 14066, File No. BPCT-2811), 
and KSTP, Inc., for the facilities of station WABC, New York, N.Y. (File 
No. BP-13,932), the Livesay application was filed and prosecuted with a 
view to having the competing renewal application of an existing licensee 
denied. The application should continue to be processed and disposed of 
on this basis in the absence of an amendment formally requesting that it 
be granted on the same contingent basis as the Fort Harrison application. 
In the latter event, the Livesay application should be removed from the 
hearing docket and redesignated for hearing ina consolidated proceeding 
with the Fort Harrison application and any other bona fide application 
that might be filed for the facility to be vacated by WTHI-TV if and when 
the Wabash Valley application for channel 2 is granted. 


For some unexplained reason, the Commission seems to be of the 


opinion that Fort Harrison seeks to have its application accepted for filing 


on a contingent basis in order to avoid a comparative hearing with other 
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competing applicants. The fact is that Fort Harrison welcomes a com- 
parative hearing with any applicant, including Livesay, provided there is 

a reasonable possibility of receiving a favorable decision based on the 
applicable issues. In Fort Harrison's opinion, however, there was, and 

is, no reasonable basis for assuming, in the light of existing legal and 
administrative requirements and policies, and the past record of WTHI-TV, 
that a new applicant could successfully prosecute a non-contingent applica- 
tion for the facilities for which Wabash Valley Broadcasting Corporation is 
seeking a renewal of license. Fort Harrison Television Corporation had 

no desire to engage an existing licensee such as Wabash Valley in a com- 
parative hearing for its facilities. On the other hand, Fort Harrison does 
desire to compete with any other interested applicant for the present WTHI- 
TV facilities if they are vacated by Wabash Valley. 


The reason Fort Harrison sought the acceptance of its contingent 
application was because it feared an effort would be made to obtain a 
grant of the Livesay application on some basis entirely unrelated to the 
relief requested therein and entirely inconsistent with the issues on which 


the application was heard. 


Obviously its fears as to this eventuality, and its fears that the Com- 
mission might give serious consideration to making a contingent grant to 
Livesay, were well founded. Livesay has now made a record request for 
such a grant and the Commission has had the request before if for six 
weeks — much more than enough time to reach a decision in the Terre 
Haute channel 10 proceeding if the decision is to be based:on the issues 
and the hearing record. 


It should be noted that the Terre Haute channel 10 proceeding is in 
no way related to, or contingent on, the St. Louis-Springfield-Terre Haute 


channel 2 allocation proceeding. The type of application filed and prosecuted 
by Livesay Broadcasting Company could have been filed — and the same type 
of hearing would have been required — even if there was no allocation ques- 
tion pending. Accordingly, the two applications should be disposed of 
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promptly. Either the WTHI-TV renewal application should be granted and 
the Livesay application denied or the Livesay application granted and the 
WTHI-TV renewal denied. To continue to withhold a decision, or to 
terminate the proceeding on some basis whereby both applications are 
granted, will prejudice the interests of Fort Harrison Television Corpora- 
tion and perhaps other applicants interested in securing a license for chan- 
nel 10 if that channel is vacated by WTHI-TV. Such actions would also be 
prejudicial to applicants who might now, or in the future, like to file a 
bona fide application for the facilities of WTHI-TV, for the effect of post- 
poning an outright grant or denial of the WTHI-TV renewal application 

is to extend to Wabash Valley a continuing authorization under Section 
307(d) of the Communications Act. Wabash Valley has already operated 
WTHI-TV for one entire license period under the protective blanket of 
Section 307(d) without having to file a renewal application for the 1961- 
1964 license period. As long as WTHI-TV continues in this posture, other 
prospective applicants are denied the right to file competing applications. 


This is not warranted, particularly when it is considered that Section 307(d) 


of the Act specifically suggests that the Commission "expedite action on 


applications for renewal of broadcasting station licenses.” 


All things considered, and in the interest of all concerned, including 
the Commission and the Terre Haute public, whose basic interest lies in 
having its television stations licensed to the best qualified applicants, the 
Commission should promptly dispose of the presently pending channel 10 
proceeding on the basis of the issues and the record. One of the applica- 
tions involved therein should be unconditionally granted and the other un- 
conditionally denied. 

Respectfully submitted, 


FORT HARRISON TELECASTING 
CORPORATION 


/s/ Edward F. Kenehan 


By 
Edward F. Kenehan 


Its Attorney 


Encl. 
EFK/dnm 


cc: Commissioner Newton N. Minow, Chairman 
Commissioner Rosel H. Hyde 
Commissioner T.A.M. Craven 
Commissioner Robert T. Bartley 
Commissioner Robert E. Lee 
Commissioner Frederick W. Ford 
Commissioner John S. Cross 
Donald J. Berkemeyer, Chief, Office of Opinions & Reviews, FCC 
Kenneth A. Cox, Chief, Broadcast Bureau, FCC 
Martin I. Levy, Esq., Broadcast Bureau, FCC 
Robert J. Rawson, Chief, Hearing Division, FCC 
Max D. Paglin, Esq., General Counsel, FCC 
Benedict P. Cottone, Esq., Counsel for Livesay Broadcasting Co., Inc. 
Haley, Wollenberg & Bader, Counsel for Wabash Valley Broadcasting Corp. 
Dow, Lohnes & Albertson, Counsel for Illiana Telecasting Corp. 


(Exhibit referred to herein appears in Appendix A to this Brief). 
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STATEMENT OF QUESTION PRESENTED 


The question presented, as agreed to by the parties 


in a stipulation approved by the Court, is as follows: 


Whether the Commission's actions of November 30, 
1960, and March 29, 1961, returning appellant's 
application without accepting it for filing, were 
arbitrary and capricious and denied appellant the 
right to file an application for radio facilities, 
and to be accorded a hearing prior to denial of 
the application, contrary to the requirements of 
the Communications Act of 1934, as amended, and 
the Rules and Regulations of the Federal 


Communications Commission. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


— ee 


No. 16,321 
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FORT HARRISON TELECAST ING CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


— 


APPEAL FROM AN ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
The appeilant's statement of the case substantially 
presents the factual background giving rise to the appeal. 
For this reason, and pursuant to this Court's Rule 17(c) 


(3), the appellee does not believe that the submission of 
1/ 


a counterstatement is necessary. 


SUGGESTION AS TO LACK OF JURISDICTION 


DUGGE SL LVS SS SS ee 


Appellant seeks to invoke the jurisdiction of this 


Court under sections 402(b)(1) and 402(b)(6) of the 


Communications Act of 1934, as amended, 47 U.S.C. 402(b) (1), 


1/ In view of the brevity of the argument portion of the 
brief, a summary of argument has also been omitted. 


Oe 


402(b)(6) (Br. 2). Section 402(b) provides in pertinent 


part, that: 


Appeals may be taken from decisions and orders 

of the Commission to the United States Court of 
Appeals for the District of Columbia in any of 

the following cases: 


(1) By any applicant for a construction permit 
or station license, whose application is 
denied by the Commission. 


eee 


(6) By any other person who is aggrieved or 
whose interests are adversely affected by 
any order of the Commission granting or . 
denying any application described in 

paragraphs (1) .. . hereof. 


The Commission has not moved to dismiss this appeal 
for want of jurisdiction. However, in view of the fact | 
that the Court will consider the question sua sponte in 


the absence of such a motion, we wish to set forth our 


doubts as to the existence of jurisdiction under section 


402(b). Appellant‘s contingent application for a 


construction permit has not been denied but has been 


returned as unacceptable for filing. While such return 


of an application may have the effect of a denial in other 


situations, and thus may be appealable, no such prejudicial 
effect is present here. 


Appellant has not sought a grant of its application, 


18; App. Br. 7-8). It has 


nor a hearing on it (J.A. 
recognized that the application cannot be granted, because 


the channel it is interested in is now licensed to another 


ae 

Station, and it has specifically disclaimed any interest 
in having its application processed or designated for 
hearing. | 


Furthermore, the return of the application was 


made without prejudice to its resubmission when and if 


the contingencies are removed. It seems, therefore, that 
appellant's application has not been denied in any real 
sense, since appellant's opportunity to receive a grant 
has not been adversely affected. No final action affect- 
ing appellant's rights in the event Channel 10 should 
become availabie for application, has been taken by the 
Commission, either in returning appellant's application 


originally, or in its ruling on appellant's petition for 
3 f ' 


reconsideratioa. Since "Neither grant nor denial was 


27 The Petition for Reconsideration ‘J.A. 19) thus 
states: "Fort Harrison, like many AM applications in 
the past, merely wants its application on file so that 
in the event the WTHI channel 2 application is granted, 
there will be no undue delay in obtaining an authoriza- 
tion for the vacated channel 10 facilities. Fort 
Harrison is not asking that its application be processed 
at this time, any more than contingent AM applications 
are processed prior to the grant of the applications on 
which they are contingent. Nor is Fort Harrison request— 
ing any consideration vis-a-vis the other pending Terre 
Haute applications. In fact, none of the other Terre 
Haute applicants raised objections to the Fort Harrison 
application when it was previously tendered for filing." 


3/ The Commission also pointed out (J.A. 11) that in 

view of its policy to accord no status to any contingent 
application which may be accepted, a “Grant of /appel- 
lant's/ proposal could, therefore, not immediately follow 
the grant of Station WTHI-TV‘s application for modifica- 
tion to Channel 2.” 
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effected by the order complained of," Pauley v. Federal 


Communications Commission, 86 U.S. App. D.C. 294, 295; 


181 F. 2d 292, 293, it would seem that the appeal should 

be dismissed. Cf., Mansfield Journal Co. v. Federal 
Communications Commission, 84 U.S. App. D.C. 341, 173 

F, 2d 646: KFAB Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.c. 160, 177 F. 2d 40; Johnston 
Broadcasting Co. v. Federal Communications Commission, 

88 U.S. App. D.C. 90, 187 F. 2d 202. None of these cases 
involved the physical return or rejection of an application, 
but their principie seems applicable here. 

If the channel in which appellant has an interest 
becomes av3ilable for application, and if appellant wishes 
to have its application considered by the Commission, it 
may file the application at that time and suffer no 
detriment. The Commission's action is interlocutory in 
nature, and not the type of interlocutory action which has 
such immediate adverse consequences as to warrant judicial 
intervention. Utah Fuel Co. v. National Bituminous Coal 
Commission, 306 U.S. 56; Isbrandtsen Company v. 

States, 93 U.S. App. D.C. 293, 211 F. 2d 51, cert. den 
347 U.S. 990. 


25a 


ARGUMENT 


THE FORT HARRISON APPLICATION DID NOT SEEK AN 
AVAILABLE CHANNEL AND WAS PROPERLY RETURNED 


Fort Harrison's application for a construction 
permit to build a new television broadcast station on 
Channel 10 in Terre Haute, Indiana, sought the use of a 
shannel already licensed to Wabash Valley Broadcasting 
Corporation (Station WTHI) (J.A. 5). Since the applica- 
tion was not for an available channel, the Commission 
properly returned it to the applicant without prejudice. 
Community Telecasting Company {WXTV) v. Federal 
Communications Commission, 103 U.S. App. D.C. 139, 255 


7 20) 
F, 2d 891; Cf., United Detroit Theatres Corp. v. 


—— errr 


ederal Communications Commission, 85 U.S. App..D.C. 
178 F. 2d 700. While these cases involved frequen- 
cies which were unavailable because of outstanding 
construction permits, the existence of an outstanding 
license would seem to be a fortiori a reason for return 
of a conflicting application, where it is not filed at 
renewal time for the purpose of obtaining a hearing for 


the frequency. 


The Commission, in addition to giving the 


occupancy by WTHI as a reason for dismissing appellant's 


47 Since the ap 


Telecasting case was no 
its dismissal constituted a denial on the merits 


reviewable under section 402(b). 
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appiication (J,A. 8), also refused to waive Section 
1.305(c) of its Rules and Regulations, 47 CFR 1.305(c), 
which states that "An application for construction permit 
for a new broadcast station, the facilities for which are 
specified in an outstanding construction permit, will not 
pe accepted for fiiing” (J.A. 9; 10-11). As the Com- 
mission pointed out (J.A. 11), no distinction can be 
drawn between a construction permit and a license for the 
purpose of determining the availability of a channel for 
application. 

Nor, as the Commission also explained (J.A. 11), 
is the refusal to accept appellant's appiication arbitrary 
when compared with the disposition of similar contingent 
appiications in the standard broadcast (AM) field. Where 
a standard broadcast application is contingent on the 
frequency being vacated by the existing occupant, the 
Commission waives Section 1.305(c) on its own motion, 
and piaces the contingent application in the pending file. 
However, so iong as the contingency remains, the appli- 
cation is not processed or designated for hearingin order 


to “avoid giving any particular applicant, or applicants, 


undue advantage over other applicants who may wish to apply 


for the frequency being vacated.” Jack Gross Broadcasting 


Co., 12 F.C.C. 80, 81. .This procedure ensures that the 
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first-filed contingent application wiii not achieve any 
undue advantage over, or bar, other applicants for the 
frequency to be vacated, to the ends that aii prospective 
applicants stand upon an equai footing and that ‘the public 
may receive service from the best quaiified applicant. 

But the application so treated has no legal status, "Until 


the event happens there is actualiy no application avail- 


BT 


abie for processing.” Northside Broadcasting Corp., 14 


F.C.C. 57, 58. This treatment of AM appiications is there- 
fore no different in substance or effect from the treatment 
of appeiiant’s application. 
CONCLUSION 

For the foregoing reasons, the Commission's action 
shouid be affirmed or, in the aiternative, the appeai should 
be dismissed. : 

Respectfuily submitted, 


MAX D, PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RICHARD M. ZWOLINSKI, 
Counsei, 


FEDERAL COMMUNICATIONS COMMISSION 
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—_____ REPLY BRIEF FOR APPELLANT 


United States Court of Appeals 


Court of A ppenus 


States 


FOR THE DISTRICT OF COLUMBIA CIRCUIT Tite a : 
Abril « rreuit 

1961 
No, 16.321 


fy) ast 


FORT HARRISON TELECASTING CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


EDWARD F. KENEHAN 
HENRY R. GOLDSTEIN 


Attorneys for: 
Of Counsel Fort Harrison Telecasting 
Spearman and Roberson Corporation 
1023 Munsey Building 
Washington, D. C. 


September 19, 1961 


——————$ $ $e wvlvlvCrlrm'"mN 
Washington, D. C. ROBERT 1, THIEL EX 3-0625 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,321 


FORT HARRISON TELECASTING CORPORATION, 
Appellant, 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 
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FEDERAL COMMUNICATIONS COMMISS!ON 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


In its brief Appellant pointed out to the Court (see footnote 9, pages 
12 and 13) that the following statement made by Appellee when it returned 
Appellant's application as unacceptable for filing the second time could 
not be supported and called on Appellee to explain the statement in its 


brief: 
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"As you state, the Commission has, on occasion, 
accepted for filing contingent applications for facilities 
specified in outstanding standard broadcast licenses. 
This has been done where, because of the length of the 
standard broadcast ‘processing line' and the attendant 
delay in considering such applications, practicality 
has occasionally dictated the acceptance of an applica- 
tion for facilities specified in an outstanding standard 
broadcast license contingent upon such licensee vacating 
the frequency, where it would appear that the contingency 
might well be resolved by the time the application is 
reached for processing." 


The requested explanation was not forthcoming. Instead, Appel- 
lee offers the following equally unsupportable explanation of its arbitrary 
and capricious action: 

"Where a standard broadcast application is 

contingent on the frequency being vacated by the existing 

occupant, the Commission waives Section 1.305 (c) on 

its own motion, and places the contingent application in 

the pending file." 

Appellant agrees that contingent standard broadcast applications 
when accepted for filing are placed in the pending file. The balance of 
the statement, however, is completely inaccurate. Contingent standard 
broadcast applications — and hundreds of them have been filed over the 
years — are never accompanied by a request for waiver of Section 
1.305 (c) of the Rules — or of any other Section insofar as the contingency 
is concerned — and the Commission has never waived Section 1.305 (c) on 


its own motion or otherwise. Contingent standard broadcast applica- 


tions, like any other application not patently in conflict with some rule, 


are initially reviewed only by administrative and clerical personnel hav- 
ing no authority to waive regulatory requirements and the acceptability 
of such applications for filing is determined by such personnel. In the 
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absence of patent discrepancies, the Commission itself never sees a 


standard broadcast application (contingent or otherwise) until it has 
been accepted for filing and assigned a file number. 


Respectfully submitted, 


EDWARD F. KENEHAN 
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